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ARTIFICIAL INTELLIGENCE IN WAR CRIMES INVESTIGATION:
OPPORTUNITIES AND RISKS

This article examines the opportunities and risks associated with the use of artificial
intelligence in the investigation of war crimes. The relevance of this topic stems from the
significant increase in the volume of digital information that may hold evidentiary value —
including photographs, video footage, satellite imagery, open-source data, social media
content, electronic documents, and geolocation data. Processing such vast datasets using
traditional methods requires substantial time and personnel resources, thereby
necessitating the use of modern technological tools.

This paper examines the primary applications of artificial intelligence in the collection,
systematization, classification, and analysis of information related to war crimes. Particular
attention is paid to the use of machine learning algorithms, computer vision, and natural
language processing technologies for analyzing photographic, video, and textual materials;
recognizing objects and individuals; establishing spatiotemporal links between events; and
processing large datasets. The prospects for utilizing artificial intelligence in working with
open-source intelligence (OSINT), digital evidence, and satellite imagery are also outlined.

At the same time, the key risks associated with the use of such technologies have been
analyzed. These include the potential for erroneous or biased results, the dependence of
algorithms on the quality of input data, a lack of transparency in algorithmic decision-
making processes, and violations of privacy and personal data protection. A distinct threat
is posed by the proliferation of deepfake technologies capable of creating or altering digital
content, which complicates the verification of its authenticity and reliability.

It is argued that the outputs of artificial intelligence cannot be automatically accepted
as reliable evidence and must undergo proper verification and procedural assessment.
Artificial intelligence should be utilized as an auxiliary tool that enhances the speed and
efficiency of investigators, prosecutors, and experts, without replacing their professional
judgment. The study concludes that there is a need to improve legal regulation, develop
unified standards for verifying digital evidence, and ensure appropriate human oversight
regarding the use of artificial intelligence technologies in the investigation of war crimes.

Keywords: artificial intelligence, war crimes, digital evidence, machine learning, OSINT,
deepfake, digital technologies.

Mapuna Inmika. IITygHmMit iHTeneKT y po3CiyBaHHI BO€HHMX 3JI09MHIB:
MOJ>KJIMBOCTI Ta pU3UKMN.

CraTTioO IIpHUCBAYeHO [OCIIKEHHIO MOXJIVMBOCTEI Ta PW3MKIB 3acTOCYyBaHHS
IITyYHOI'O iHTeJIeKTY y pO3Cili/lyBaHHI BOEHHMX 3JI0UMHIB. AKTya/IbHICTh TeMM 3yMOBJIeHa
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3HAUHMM 30UIbIIeHHSM o00ciariB 1mdposol iHdopMarlii, sKa MoXe MaTM [I0Kas30Be
3Ha4YeHH:, 30KpeMa (poTo- Ta BileoMaTepiasliB, CyITyTHMKOBMX 3HIMKiB, JaHVIX i3 BITKPUTVIX
JKepesl, coLliaJIbHMX MepeX, eJIeKTPOHHMX [IOKYMEHTIB Ta TeoJIOKalinHOi iHdopMarlii.
OmparfoBaHHsI TaKVMX MacvBIB TPaAWULIMHMMI MeToAaMM IOTpeOye 3HaUHMX YacoBUX i
KaJIPOBUX pecypciB, 1110 3yMOBJIIOE HeOOXiTHICTh BUKOPVUCTaHHS CyYacHMX TeXHOJIOTIUHMX
IHCTPYMEHTIB.

Y poOoTi po3IIsiHyTO OCHOBHI HaIlpsAMM 3aCTOCYBaHHS IITYYHOIO iHTEeJIeKTY ITifl Jac
300py, cucreMmarmsariii, ki1acudikallii Ta aHalizy iHdopMallii, OB A3aHOI 3 BOEHHUMU
smounHaMy. OcobOnmBY yBary HpWAiIeHO BUKOPWUCTAHHIO aJITOPUTMIB MAIIVHHOTO
HaBYaHHs, KOMIT JOTEpPHOTO 30Py Ta TeXHOJIOTiV 0OpoOKNM MpUpPOIHOI MOBU IS aHAIIi3y
doro-, Bimeo- 7 TeKCcTOBUMX MaTepiasiiB, posmisHaBaHHS 00 €KTiB Ta 0ocib, BCTaHOBIEHHS
IIPOCTOPOBO-YACOBMX 3B'SI3KiB MK IIOIisIMM, a TaKOX OITPAITIOBAaHHS BeJIMKMX MAacWBiB
JaHux. Br3sHaueHO HepcreKTMBY BUMKOPWCTAHHS IIITYYHOIO iHTeJIeKTY IIifl, 4ac poOoTH 3
BigkpuTmu pxepertamut indopwmattii (OSINT), nudposrMm mokazaMu Ta CyITy THUKOBUMMU
MaTepiasamu.

BoaHouac rmpoanasizoBaHO OCHOBHI PU3MKYM 3aCTOCYBaHH: TaKVX TeXHOJIOriN. 1o Hux
HaJIeXXaThb MOXJIMBICTD OTPVMAHHS HOMWIKOBUX a0o0 yIIepelKeHUX pe3ysIbTaTiB,
3JIKHICTD aJITOPUTMIB Bifl SIKOCTI BUXIAHUX IaHWX, HEAOCTaTHs ITPO30PIiCTh IIPOLeCy
HNPUVHATTS aJITOPUTMIYHNX pillleHb, ITOPYIIeHHs IPMUBaTHOCTI Ta 3aXVCTy IIepCOHAIbHMIX
maanx. OkpeMy 3arpo3y CTaHOBUTH MOLIMpeHHs TexHosorin deepfake, 3maTHMX
CTBOpIOBaTM abo 3MiHIOBaTM IMQPOBI MaTepiaji, IO YCKJIAJHIOE IepeBipKy IX
aBTEHTUYHOCTI Ta JJOCTOBIPHOCTI.

OOrpyHTOBaHO, IIO Ppe3yJIbTaTM POOOTM IINTYYHOIO IHTeJIeKTy He MOXYTb
aBTOMaTMYHO BM3HABaTWCA JOCTOBIPHMMM JIOKa3aMV Ta IIOBVMHHI IIPOXOAUTV HaJIeXHY
IIepeBipKy i ImpouecyaibHy OLHKY. IITyuHui iHTeJIeKT JOLUIbHO BUKOPUCTOBYBATH K
JOTIOMDKHMI iHCTPYMEHT, SKWUII MiABUINYE OIEepPaTMBHICTb Ta e(deKTMBHICTb pobOTH
CITiTUMIX, IIPOKYPOPIB 1 eKCIIepTiB, ajle He 3aMiHIOE 1X IIpodeciTTHOTO CyIKeHHs. 3po0IeHo
BVCHOBOK IIpO HeOOXiTHICTh yIOCKOHaJIEHHSI IIPaBOBOTO peryJIOBaHHS, PO3pOo0JIeHHs
€IVIHVIX CTaHJIAPTiB IlepeBipKu 1M POBMX JOKa3iB Ta 3a0e31eueHHs HaJIe)KHOI'O JIIOZICBKOIO
KOHTPOJIIO 32 BUKOPWUCTaHHSAM TeXHOJIOTIN IITYYHOIO iHTeJIeKTY IIifl Jac POo3CiIiyBaHHSI
BOEHHVIX 3JI0YVHIB.

Karouo8i caoBa: wimyunuil inmesexm, BoenHi 3404uUHU, UUPpobi 00ka3u, MauwiumHe
nabuanns, OSINT, deepfake, yuppobi mexnoaoeii.

Introduction. Modern armed conflicts are accompanied by a significant number of war
crimes, the documentation and investigation of which require new technological
approaches. Establishing the circumstances in which crimes were committed, identifying
the persons involved, determining the place and time of events, and collecting and properly
assessing evidence present particular difficulty. A significant part of the information that
may have evidentiary value exists in digital form: photo and video materials, satellite
imagery, social media posts, open-source data, electronic documents, geolocation
information, and other digital traces.

The constant growth in the volume of such information creates a problem of its prompt
processing, systematization, and verification. Traditional methods of analysis require
considerable time and human resources, which may hinder the timely establishment of the
circumstances of war crimes. In this regard, artificial intelligence technologies, capable of
automating certain processes of searching, classifying, comparing, and analyzing large data
sets, are of particular importance.

ISSN 3083-7979
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At the same time, the use of artificial intelligence in the investigation of war crimes
gives rise to a number of legal, procedural, technical, and ethical problems. Algorithmic
systems may generate erroneous or biased results, and their effectiveness directly depends
on the quality and reliability of the source data. An additional danger is posed by the spread
of deepfake technologies, which make it possible to create realistic falsified photo, video,
and audio materials. Under such conditions, the question of establishing the authenticity of
digital evidence and determining the limits of using results obtained with the help of
artificial intelligence becomes especially relevant.

The problem also lies in the need to ensure a balance between the technological
capabilities of artificial intelligence and the requirements of criminal procedure, human
rights guarantees, the protection of personal data, and the principles of proper evidence-
gathering. The absence of clear approaches to the use of algorithmic tools may lead to
incorrect interpretation of the information obtained and call its evidentiary value into
question.

Thus, there is a need for a comprehensive study of the possibilities of applying artificial
intelligence in the investigation of war crimes, determining its practical value and risks, and
developing legal and organizational mechanisms that would ensure the effective, well-
founded, and controlled use of such technologies.

The aim of the article is a comprehensive study of the possibilities of using artificial
intelligence in the investigation of war crimes, determining its advantages, risks, and
prospects for improving international legal regulation.

Literature Review. The use of artificial intelligence in law enforcement and in the
investigation of war crimes has become especially relevant in recent years. The scientific
foundation of this field is formed by studies of Ukrainian scholars devoted to the application
of artificial intelligence technologies in forensic science, digital forensics, forensic
examination, criminal proceedings, and the investigation of war crimes. Among them, it is
worth highlighting the works of H. Avdieieva, V. Shevchuk, S. Matuliené, Zh. Udovenko,
V. Halahan, V. Shkelebei, O. Kurman, T. Yefimenko, B. Kosokhatko, S. Holovkin, O.
Kvashuk, D. Drobenko, and V. Tverdokhlib, which address various aspects of the use of
modern digital technologies in law enforcement and in proving criminal offenses.

At the same time, this issue is also being actively studied by foreign researchers. In
particular, L. Freeman, K. Aksamitowska, M. Dalar, A. Koenig, E. Irving, Y. McDermott, D.
Murray, F. D’Alessandra, and K. Sutherland examine the opportunities and risks of
applying artificial intelligence and other new technologies in the investigation of
international and war crimes. Their works pay particular attention to the use of digital
evidence, open-source intelligence (OSINT), automated analysis of large data sets, the
reliability and admissibility of digital information, algorithmic bias, and the ethical and
human rights aspects of applying new technologies. This gives grounds to regard the use of
Al in the investigation of war crimes as a complex interdisciplinary problem situated at the
intersection of forensic science, criminal procedure, digital technologies, and international
criminal law.

Results and Discussion. Modern armed conflicts are accompanied by the formation
of significant volumes of digital information that may have evidentiary value in the
investigation of war crimes. Such materials include photo and video recordings, satellite
imagery, social media posts, electronic documents, geolocation data, metadata, and other
digital traces. In this regard, digital technologies are gradually becoming an important tool
for documenting and investigating international crimes.
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The development of digital technologies significantly influences modern approaches
to the investigation of criminal offenses, in particular war crimes. In conditions of armed
conflict, a significant part of the information about events, victims, possible offenders, and
the consequences of hostilities is generated in the digital environment. Photo and video
recordings, social media messages, satellite imagery, electronic documents, geolocation
data, metadata, and other digital traces may be of essential importance for establishing the
factual circumstances of international crimes. At the same time, the enormous volume of
such information creates a problem of its timely collection, systematization, verification, and
analysis [8, p. 57].

In this context, artificial intelligence acquires particular importance as a modern tool
of forensic activity. S. Matulieng, V. Shevchuk, and J. Baltraniené, in their study “Artificial
Intelligence in the Activities of Law Enforcement and Justice Bodies: Ukrainian and
European Experience,” analyze current problems of applying artificial intelligence
technologies in the activities of law enforcement and justice bodies, in particular under
martial law. The authors emphasize the promise of using Al in forensic science, digital
forensics, forensic examination, and work with digital evidence. In their view, the use of
digital technologies to increase the effectiveness of investigating war crimes and
cybercrimes becomes especially relevant [6, p. 19]. In our opinion, the use of artificial
intelligence in forensic activity should be regarded not only as a means of automating
individual processes, but as a tool capable of qualitatively transforming approaches to the
collection, analysis, and evaluation of forensically significant information. This is especially
true of the investigation of war crimes, where a significant volume of digital data, photo and
video materials, satellite imagery, social media messages, and other open sources requires
prompt processing. At the same time, the use of Al should not lead to the automatic
replacement of the professional judgment of an investigator, prosecutor, or expert. Results
obtained with the help of artificial intelligence algorithms should be regarded as an
auxiliary tool that requires verification, critical assessment, and, where necessary,
confirmation by other evidence. It is precisely the combination of the technological
capabilities of Al with the professional knowledge and experience of authorized actors that,
in our opinion, is the most promising model of its use in forensic activity.

The authors also draw attention to the need to harmonize Ukrainian legislation with
European standards in the field of artificial intelligence. In their view, the use of the relevant
technologies in the activities of law enforcement and justice bodies should be carried out in
compliance with the principles of the rule of law, human rights, equality, proportionality,
transparency, impartiality, and fairness [6, pp. 20-21]. At the same time, artificial
intelligence should not be regarded as a replacement for human professional activity, but
should be used primarily to optimize it. This approach is fundamentally important in the
investigation of war crimes, where any algorithmic conclusion must be subject to
professional verification and procedural assessment.

Foreign researchers likewise regard artificial intelligence as a promising tool for
investigating international crimes. In particular, Lindsay Freeman, in her work “Weapons
of War, Tools of Justice: Using Artificial Intelligence to Investigate International Crimes,”
draws attention to the fact that the integration of artificial intelligence into modern military
systems leads to a significant increase in the number of digital traces left on the battlefield.
Sensor systems, digital devices, surveillance equipment, and other technologies create new
sources of information that can potentially be used in the investigation of war crimes [2, p.
36].
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The significance of the positions expressed by L. Freeman lies in the fact that artificial
intelligence can be used not only as a means of analyzing already collected evidence, but
also as a tool that helps to identify new connections between digital data. With the help of
algorithmic analysis, it is possible to cross-reference information on time, place, objects,
vehicles, persons, and other circumstances of an event. This allows the investigator to
formulate versions of the development of events more quickly and to determine directions
for further investigation [2, pp. 44-45].

One of the most important applications of Al is the automated analysis of large
volumes of information. In war crimes cases, the amount of digital material may be so large
that processing it fully by traditional methods would require a great deal of time and
personnel. Artificial intelligence systems are capable of performing primary sorting of
information, classifying documents, finding the necessary fragments of video recordings,
recognizing objects in images, and identifying interconnections between different data sets.

Directly related to this is the use of computer vision and image recognition
technologies. Such technologies can be used to analyze photo and video materials and to
detect military equipment, vehicles, buildings, distinctive terrain features, the consequences
of infrastructure destruction, and other items that may have evidentiary value. However,
automated identification should be regarded only as a preliminary result that requires
further verification by a specialist.

Satellite and geospatial data play a separate role. Their use makes it possible to obtain
information about territories to which direct access for investigators may be impossible due
to ongoing hostilities or other security threats. Jessica Peake notes that satellite images and
geospatial analysis can be used to monitor troop movements, study the consequences of
attacks, and obtain information about events in hard-to-reach areas [8, p. 58].

Working with open-source information (OSINT) is an important area. Social media,
video-hosting platforms, websites, satellite maps, and other public information resources
may contain information about the place, time, and nature of military events. Al can assist
in searching for and systematizing such information by keywords, geographic coordinates,
dates, names, and other parameters.

The methodological basis for conducting such investigations is the Berkeley Protocol
on Digital Open Source Investigations, developed by the Human Rights Center at the
University of California, Berkeley, in cooperation with the Office of the United Nations High
Commissioner for Human Rights. The Protocol establishes professional standards for the
identification, collection, preservation, verification, and analysis of digital open-source
information in cases involving violations of international criminal law, humanitarian law,
and human rights [3].

The use of Al in the field of OSINT is of particular importance in the context of the war
in Ukraine. The Berkeley Human Rights Center states that the Berkeley Protocol is already
being used by Ukrainian prosecutors to document Russian war crimes. This demonstrates
the practical significance of standardized methods of working with digital information
when documenting international crimes [3].

At the same time, digital information cannot be automatically considered reliable
merely because it was obtained from an open source. Alexa Koenig and Ulic Egan draw
attention to the fact that the use of digital open sources in international investigations
requires consideration of issues of context, ethics, privacy, consent, and the possible impact
of the method of collecting information on victims [4, pp. 62, 72, 76].

The problem of the reliability of digital materials is especially exacerbated by the
development of technologies for generating and modifying content with the help of Al This
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refers, in particular, to deepfakes — technologies that make it possible to create realistic
photo, video, and audio materials that may not correspond to real events. In such
conditions, even visually convincing material cannot automatically be considered reliable
evidence.

Jessica Peake emphasizes that the reliability of digital information is increasingly being
called into question due to targeted disinformation campaigns and the possibility of
manipulating media content with the help of artificial intelligence. The author also draws
attention to the problems of establishing the chain of custody of digital evidence and its
admissibility in international criminal proceedings [4, pp. 58-59]. In this context, the concept
of chain of custody, that is, the documentation of all stages of obtaining, transferring,
storing, and processing evidentiary information, becomes important. If a digital file has
been altered, its origin has not been established, or the procedure for obtaining it has not
been recorded, this may call its evidentiary value into question. For this reason, the use of
Al to analyze digital evidence must be combined with proper procedures for its
preservation and documentation.

The problem of scaling digital investigations is also considered by Alexa Koenig,
Emma Irving, Yvonne McDermott, and Daragh Murray. The scholars note that new
technologies create significant opportunities for building timelines of events, aggregating
disparate information, and establishing connections between persons, events, and evidence.
At the same time, the so-called “problem of scale” arises - the need to process enormous
data sets that a human cannot handle quickly enough on their own [5, pp. 3-4].

It is here that artificial intelligence may have the greatest practical value. Algorithms
can perform primary searches in large data sets and identify information that is potentially
relevant to the investigation. For example, Al can help identify all video recordings in which
a certain object appears, find posts related to a specific location, or cross-reference
information about several events. However, the final decision on the evidentiary value of
such information must be made by a human.

Algorithmic bias is a substantial risk. Yvonne McDermott and other authors draw
attention to the problem of human and machine bias in the use of open information in
international criminal investigations [7, pp. 86-88]. If a system’s training data are incomplete
or biased, the algorithm may reproduce the corresponding errors. For the investigation of
war crimes, this is particularly dangerous, since the misidentification of a person or event
may affect the further course of criminal proceedings.

Another risk is the opacity of algorithmic decisions. Where the user cannot establish
why the system reached a particular conclusion, problems arise with the verifiability and
reproducibility of the result. In criminal proceedings this is especially important, since the
defense must be able to challenge evidence and to reasonably call into question the manner
of its obtaining and assessment.

F. D’Alessandra and K. Sutherland, analyzing the role of new technologies in
international justice, emphasize the importance of technological tools for collecting,
systematizing, analyzing, and preserving evidence of international crimes. At the same
time, the researchers draw attention to the need to develop international standards and
good practices that would make it possible to ensure the effective and lawful use of digital
technologies in the processes of establishing responsibility [1, pp. 9-10].

The use of artificial intelligence must also take into account human rights and ethical
requirements. Matuliené, Shevchuk, and Baltraniené emphasize the need to observe the
principles of the rule of law, respect for human dignity, equality, proportionality,
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transparency, impartiality, and fairness when using Al in law enforcement and justice
bodies [6, pp. 12-13].

This means that the use of algorithms for facial recognition, analysis of
communications, geolocation data, or other personal information must have proper legal
justification. It is necessary to ensure a balance between the needs of the investigation and
the individual’s right to privacy and protection of personal data.

The question of the limits of automation of the investigation process is especially
important. Artificial intelligence may perform searching, classification, and primary
analysis, but it must not independently determine a person’s guilt. Matuliené, Shevchuk,
and Baltriniené expressly state that artificial intelligence is not capable of fully replacing a
judge, and its use should contribute to optimizing human professional activity [6, pp. 42-
43]. A similar approach is appropriate at the pre-trial investigation stage: the algorithm
should assist the investigator, but not make legally significant decisions in their place. In
our opinion, this approach can be fully extended to forensic activity as well: it is advisable
to use Al for technically complex and resource-intensive operations, whereas the final
assessment of evidence, the establishment of factual circumstances, and the adoption of
procedural decisions must remain with a human. Such a division of functions makes it
possible to combine the advantages of automated information processing with the
professional experience of the investigator, prosecutor, expert, or judge, while ensuring an
appropriate level of procedural safeguards.

In view of this, it is advisable to identify the main areas of using artificial intelligence
in the investigation of war crimes:
automated analysis of photo and video materials;
recognition of persons, vehicles, military equipment, and other objects;
analysis of satellite and geospatial data;
search for and systematization of information from open sources;
automated processing of text documents and testimonies;
transcription and translation of audio and video materials;
establishing connections between persons, objects, and events;
detection of possible manipulations of digital materials;
building temporal and spatial models of the development of events;

10. primary classification and prioritization of large sets of digital information.

At the same time, the main risks are algorithmic errors, bias of systems, insufficient
transparency of algorithms, manipulation of digital materials, the spread of deepfakes,
problems of authenticity and integrity of evidence, violations of privacy, and the possibility
of excessive trust by the investigator in the result of automated analysis. A comparison of
the risks of applying Al is presented in Table 1.

VXN L=

Table 1
Criteria Traditional Use of Al Main risk Optimal model
approach
Information Mostly manual | Automated and | Overload or | Al +
processing fast algorithm errors | investigator
Video analysis Review by a | Automatic object | False Al + expert
human recognition identification
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Satellite  data | Manual Automated change | Incorrect Al + geospatial

analysis comparison detection interpretation analyst

OSINT Manual search | Scalable search Disinformation | Al + verification

and fakes

Document Manual reading Automatic search | Loss of context Al +

analysis and classification investigator

Establishing Analytical Automatic data | False correlations | Al + forensic

connections work of the | cross-referencing specialist
investigator

Verification of | Expert Automatic Deepfakes and | AI +  expert

digital evidence verification anomaly detection | manipulations examination

Making Human May provide | Excessive Decision by a

procedural recommendations | automation human only

decisions

Comparative Characteristics of the Capabilities and Risks of Applying Al
in the Investigation of War Crimes

An analysis of the data in Table 1 shows that the use of artificial intelligence in the
investigation of war crimes has significant potential for increasing the effectiveness of pre-
trial investigation bodies. The most promising areas are automated analysis of large
volumes of digital information, examination of photo and video materials, satellite imagery,
OSINT materials, geolocation, analysis of audio recordings, and establishing
interconnections between individual pieces of evidence. At the same time, each of the
technological capabilities is accompanied by corresponding risks, among which algorithmic
bias, misidentification, the spread of deepfakes, unreliability of digital information, and
violation of the right to privacy are of particular importance.

Conclusions. Artificial intelligence is gradually becoming one of the key tools of
modern international criminal justice. Its application significantly increases the
effectiveness of documenting war crimes, shortens the time needed to analyze evidence,
provides automated processing of large volumes of information, and facilitates the
establishment of the facts of international crimes. At the same time, the use of Al
technologies cannot be regarded as a full replacement for the activities of investigative
bodies or the court. Automated systems must perform an auxiliary function, and the final
decision on the assessment of evidence must be made by a human, in compliance with the
principles of legality, fairness, judicial independence, and respect for human rights.

The further development of international criminal justice will require the creation of
unified international standards for the use of artificial intelligence that will ensure a balance
between the technological capabilities of digital systems and the fundamental guarantees of
a fair trial.
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DIGITALIZATION OF THE INTERNATIONAL LEGAL SPHERE: SYSTEMIC

CHALLENGES AND PROSPECTS FOR THE EVOLUTION OF INTERNATIONAL LAW

This article examines the digital transformation of international law as a
multidimensional process of rethinking traditional mechanisms of international interaction.
It is argued that the penetration of digital technologies into the sphere of international legal
regulation leads not only to the emergence of new objects of legal protection but also to the
transformation of established approaches to determining state jurisdiction, enforcing
international responsibility, and ensuring compliance with international obligations.

The paper identifies the key challenges of the digital age for international law,
including the fragmentation of international regulation of the digital environment, the
asymmetry of states” technological capabilities, the complexity of establishing liability for
cross-border digital offenses, and the need to harmonize cybersecurity requirements with
international human rights standards. The study emphasizes that the effectiveness of
international legal regulation increasingly depends on the ability of international
institutions and states to ensure the interaction of universal legal principles with flexible
mechanisms for responding to technological risks without undermining guarantees of
human rights, state sovereignty, and international security.

Promising directions for legal development are outlined, including the improvement
of international standards for digital governance, the formation of coordinated approaches
to international legal liability for the use of digital technologies, the strengthening of
international cooperation in the field of cybersecurity, and the development of regulatory
mechanisms to oversee the use of artificial intelligence. The paper demonstrates the
advisability of transitioning from a piecemeal response to individual technological threats
to a systematic model of international legal regulation based on the principles of coherence
and respect for fundamental human rights. It is concluded that the digital transformation of
international law represents not only a technology-driven challenge but also an opportunity
to renew its normative potential, institutional capacity, and instruments for ensuring the
international legal order in the context of global digital interdependence.

Keywords: digital transformation of international law, human rights, international legal
order, international legal responsibility, digital rights, artificial intelligence, international
cooperation in the field of cybersecurity.
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KapBanpka Csimiana, Uyka Aypopa. Lludposizaniss Mi>kHapogHO-IIpaBOBOTO
MPOCTOPY: CMCTeMHi BUK/IMKM Ta IIepceKTUBY eBOJIIIIii Mi>KHapOoaHOro IIpaBa.

Y crarti pocorimkeHo 1mdpoBy TpaHcdopMallilo MIKHaApOgHOrO IIpaBa K
OaraToBMMipHUI IIpollec IlepeOCMMCIIEHHS TPaaMLIMHMX MeXaHi3MiB MDKHapOmHOL
B3aeMopii. OOrpyHTOBaHO, III0 IIPOHMKHEHHS IMUMPOBMUX TEXHOJIOTIN Yy cdepy
MDKHapOIHO-IIPaBOBOrO peryJIloBaHHS 3YMOBJIIOE He JIMIIe TIIOSIBY HOBUX 00 €KTiB
IIPaBOBOIO 3aXVCTY, a VI TpaHCHOpMAallifo yCTaJIeHMX MiIXO/IiB 0 BU3HaYeHHs I0PVCAVKIIIT
JepXaB, peatisalil MiDKHApOIHOI BinmoBimabHOCTI Ta 3ale3ledeHHS! IOTPUMAHHS
MDKHapOIHMX 30008’ 13aHb.

BusnaueHo KTIOYOBI BUKJIMKM LIM@POBOI €moXy I MiKHApOAHOIrO IIpaBa, ceper
AKX PparMeHTapHICTh MDKHAapOAHOIO peryJIroBaHHA L POBOTo cepeloBuUIIia, acMeTpid
TEeXHOJIOTIUHMX MOXJIVMBOCTeN Jep>KaB, CKJIaQJHICTb BCTAaHOBJIEHHs: BIAIOBIIAIbHOCTI 3a
TPaHCKOPAOHHI M@ POBi MpaBOMOPYIIIEHHS, a TaKOXX HeOOXiAHICTb Y3rOIKeHHs BVMOT
KiOepOesmekn i3 Mi>XKHapOAHMMM CTaHOAPTAMM 3aXWUCTy IIpaB JIIOAVHN. AKIIEHTOBaHO Ha
TOMY, II0 epeKTMBHICTh MiXKHapOJHO-IIPABOBOTO PEeryJIIOBAHHS Aefasli OUIbIIe 3aIeXNUTh
Bil, 3HaTHOCTI MDKHapOmHMX IHCTUTYLII 1 JepXaB 3abe3medyBaTy B3a€MOZIIIO
yYHiBepCaJIbHMX IIPaBOBMX HNPUHLOMIIB i3 THY4YKMMM MeXaHi3MaMy pearyBaHHs Ha
TeXHOJIOTIUHI pusuMKM Oe3 10ciIalbsleHHs TrapaHTii [paB JIOAMHY, JAepKaBHOTO
CyBepeHITeTy Ta MDKHapOIHOI Oe3IeK.

CdopmysiboBaHO MEpCHeKTUBHI HaIIpsIMI IIPaBOBOIO PO3BUTKY, 11O IlepeOavaroTh
YAOCKOHaJIEHHSI MDKHapOAHMX CTaHZApTiB HMdPOBOro BpsayBaHH:S, (OPMyBaHHS
Y3TOKeHMX IIAXOMIB 10 MIKHapOIHO-IIPaBOBOI BiAINOBIIAJIBLHOCTI 3a BUKOPMCTAaHH
IM@POBUX TEXHOJIOTiV, TIOCWJIEHHS MIiXKHApOAHOIO CIiBpoOiTHMIITBA Yy  cdepi
KiOepOesmekn Ta po3poOIeHHsI HOPMATMBHMX MeXaHi3MiB KOHTPOJIIO 3a 3aCTOCYBaHHSM
IITy4YHOTO iHTesIeKTy. JloBeleHO JOIUIBHICTE Ilepexoy Bill dparMeHTapHOIoO pearyBaHHS
Ha OKpemi TeXHOJIOTIUHI 3arpo3u [O CHUCTeMHOI Mofel MiKHapOaHO-IIPaBOBOIO
peryJoBaHHs, 3aCHOBaHOI Ha IIPMHIIMIIAX Y3TOKeHOCTI Ta IIoBaru 10 pyHAaMeHTaJIbHIX
IpaB JIIOAMHN. 3po0JIeHO BUCHOBOK, 110 IdpoBa TpaHcdopMaliis MiXKHapOIHOTO IIpaBa
CTAaHOBWTD He JIVIIIEe TeXHOJIOTTYHO 3yMOBJIEHWVI BUKIIVIK, a VI MOXJIVBICTh OHOBJICHHS VIOTO
HOPMAaTUBHOTO IIOTeHIliajTy, iIHCTUTYIIiNTHOI CLIPOMOKHOCTI Ta iIHCTpPYMeHTiB 3a0e3reueHHs
MDKHaPOIHOTO IIPABOIIOPSAKY B yMOBaX INI00AIBHOT 1M POBOT B3aEMO3aJIeXKHOCT.

Karouo8i caoBa: yugpoba mpancpopmayis MmixnapooHozo npaba, npaba  Aw00uHU,
MIKHAPOOHUTI NPpaBonopadok, MixHapooHo-npaboba 6ionobidarsricmy, yugpobi npaba, WmMyuHutl
iHmeaekm, MikHApoOHe cniBpobimHuuymébo y cgpepi kibepbesnexu.

Introduction. The digital transformation of the international legal sphere is generating
conditions for a fundamental reconsideration of the nature of international law and the
mechanisms through which it operates. Its implications extend beyond the implementation
of existing legal provisions, affecting the processes through which legal norms are
formulated, interpreted, and applied in practice. In doing so, digitalisation is reshaping
established conceptions of the role and function of law within the system of international
relations. The magnitude of these changes calls for comprehensive theoretical inquiry aimed
at identifying structural developments within the international legal order and elucidating
the patterns emerging from the integration of digital technologies into the legal domain.

An examination of this subject requires a systemic analytical framework capable of
revealing overarching patterns in the digital evolution of international law beyond the
confines of individual legal regimes. This approach involves synthesising findings from
specialised academic studies, critically comparing their conclusions, and identifying
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interrelationships among the various ways in which technological developments affect
international legal regulation. Its methodological significance lies in facilitating a transition
from the examination of discrete technological challenges towards a broader explanation of
the systemic transformation of international law as an integrated normative framework.

The objective of the article is to develop a comprehensive understanding of the
transformation of international law under the influence of digital technologies by examining
the evolving nature of international legal regulation, identifying the principal normative
and institutional challenges arising from the digitalization of international relations, and
determining prospective avenues for adapting international legal frameworks to emerging
technological realities. Particular emphasis is placed on reassessing established legal
approaches to state sovereignty, jurisdiction, international responsibility, cybersecurity, and
the protection of fundamental human rights, with a view to substantiating the need for a
coherent, adaptive, and internationally coordinated regulatory framework capable of
safeguarding the stability of the international legal order amid accelerating technological
change.

Literature Review. The digitalization of international relations has stimulated a
growing body of legal scholarship concerned with the capacity of international law to
respond to technological change while preserving its foundational principles and regulatory
coherence. A central question within this debate is whether digital technologies merely
expand the subject matter of existing legal norms or fundamentally alter the structures
through which international law operates. Burchardt (2023) addresses this issue by
investigating the structural implications of digitalization for the international legal order,
while the edited volume Digital Transformations in Public International Law, by Golia,
Kettemann, and Kunz, examines the broader consequences of technological developments
for international legal institutions, normative processes, and governance arrangements. In
addition, Osula, Kasper, and Kajander (2022) analyse the European Union’s position on the
applicability of international law in cyberspace. Collectively, these works demonstrate that
digital transformation raises questions extending beyond the adoption of new technologies,
particularly concerning the interpretation of established legal principles, the coordination
of regulatory approaches, and the maintenance of international legal stability in an
increasingly interconnected environment.

A further body of research investigates the legal consequences of digitalization within
particular regulatory fields, including artificial intelligence, cybersecurity, financial
technologies, human rights protection, and international criminal justice. Hughes (2020)
analyses approaches to the regulation of blockchain-based currencies in the United States,
highlighting the challenges involved in establishing appropriate legal responses to
emerging financial technologies. Casarosa (2022) examines the relationship between Al
regulation and cybersecurity certification in the European Union, emphasizing the
importance of coordination between legal instruments addressing technological risks.
Burchardt’s (2022) conceptual analysis of legal space provides an additional theoretical
perspective on the interaction between overlapping normative frameworks and multiple
forms of legal authority. Within Ukrainian legal scholarship, A. Labyk (2025) and I
Zakharchuk (2025) explore the implications of digitalization for international human rights
law and the development of emerging categories of rights, while S. Karvatska, A. Manyk,
and M. Stroich (2025) investigate contemporary cybersecurity challenges and international
legal approaches to data protection. S. Karvatska and M. Hrushko (2026) extend this
discussion to the evidentiary dimension of international criminal proceedings by examining
the legal foundations and practical challenges associated with digital evidence in the
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prosecution of war crimes. Although these studies provide valuable insights into distinct
aspects of digital transformation, the interaction between technological innovation,
international legal responsibility, regulatory fragmentation, and institutional adaptation
warrants further integrated examination. Against this background, the present article seeks
to establish a comprehensive analytical perspective on the principal challenges confronting
international law in the digital era and to identify regulatory and institutional pathways
capable of strengthening the coherence, adaptability, and effectiveness of the international
legal framework.

Results and Discussion. To assess the nature and scope of these developments, an
analytical framework may be employed that encompasses three interrelated dimensions:
the subjects of international law, the body of applicable legal norms, and the underlying
values of the international legal order. The subject-related dimension makes it possible to
examine changes in the composition of participants in international relations, their capacity
to influence law-making processes, and the evolving patterns of interaction among states,
international organisations, and other actors operating in digital environments. The
normative dimension focuses on changes in the processes through which international legal
rules are formulated, interpreted, and implemented. The value-based dimension, in turn,
enables an assessment of how digitalisation reshapes the priorities of international legal
regulation, the balance between competing legal interests, and the fundamental principles
guiding the further development of international law.

The systematic application of this analytical framework involves several successive
stages. The first entails establishing the theoretical and methodological foundations of the
inquiry, clarifying its principal concepts, and defining the criteria for assessing the structural
implications of digitalisation for international law. The second stage consists of organising
the identified transformations into distinct analytical categories on the basis of the
conceptual framework developed, followed by an examination of the relationships between
them. This methodological sequence makes it possible not only to classify the consequences
of digitalisation but also to explain their significance for the internal structure of
international law, the mechanisms governing its operation, and the prospects for its future
evolution.

Accordingly, an examination of the structural implications of digitalisation for
international law requires an integrated approach that brings together the analysis of
changes affecting legal subjects, the evolution of normative mechanisms, and the
reconfiguration of underlying value orientations. The interaction between these dimensions
provides a comprehensive basis for understanding how digital technologies are
transforming not merely individual instruments of legal regulation but also the broader
conditions under which international law operates as a system designed to govern
international relations and uphold shared legal values [1].

The fundamental values underpinning international law constitute the third analytical
dimension necessary for understanding the systemic implications of digital transformation.
The integration of digital technologies may not only bring renewed attention to the
compatibility of established international legal values with emerging social realities but also
contribute to the emergence of new normative priorities. Against this background, it is
essential to examine how the value orientations of subjects of international law are evolving,
under what circumstances such changes occur, and which values acquire particular
significance for different participants in international relations.

A distinct strand of inquiry concerns the identification of the underlying value
commitments reflected in international and domestic legal instruments governing the

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

digital environment. This involves examining the principles and priorities embedded in the
relevant regulatory frameworks, while also identifying established foundations of
international law whose implementation is being reconsidered or challenged by
technological developments. Such an approach makes it possible to determine whether the
regulation of digitalisation continues to reproduce the established system of international
legal values or instead creates conditions conducive to its gradual transformation. However,
the value dimension of digitalisation cannot be adequately explored through an
examination of legal provisions alone. It also requires critical reflection on the purpose and
function of international law in an environment characterised by technological change.
Digital developments may prompt a reassessment of the objectives pursued by international
legal regulation, the priorities it establishes, and the means through which its intended
outcomes are achieved. Consequently, changing perceptions of the proper role of
international law may influence the evolution of regulatory mechanisms, the definition of
matters falling within the scope of legal regulation, and the development of new approaches
to addressing international challenges.

In this regard, values should be examined through two interrelated perspectives: first,
as factors shaping the formulation, interpretation, and evolution of international legal rules;
and second, as an integral element of the broader discourse of international law within
which the legality, legitimacy, and acceptability of particular decisions are assessed. From
this perspective, the concept of values encompasses normatively significant reference points
to which relevant actors attach particular importance and which they invoke to justify the
substance and orientation of legal regulation. This understanding extends beyond purely
ethical or moral considerations, treating values more broadly as determinants of normative
priorities and factors influencing the development of legal institutions.

To facilitate a systematic examination of these processes, an analytical framework is
employed that centres on the interrelationship between three fundamental structural
dimensions of international law. The first concerns the composition of the actors involved
in legal interactions and the changing characteristics of those participants. The second
addresses the essential attributes of international legal norms, including the processes
through which they are established, their substantive content, and the ways in which they
operate. The third focuses on changes in the fundamental values that shape normative
priorities and determine the overall orientation of international legal regulation. Considered
collectively, these dimensions provide a basis for assessing how digitalisation affects the
structural foundations of international law and whether it creates conditions for a more
comprehensive reassessment of its underlying principles and systemic organisation [2].

The values underpinning international law do not necessarily require explicit
incorporation into every individual legal rule. Their significance may instead be reflected in
general principles, conceptual foundations, and shared normative reference points that
provide a common basis for different branches of international law. It is precisely the cross-
cutting nature of these values that makes it possible to assess the impact of digitalisation not
merely on individual legal regimes but also on the coherence of the international legal order
as a whole, particularly with regard to the relationship between established legal principles
and the emerging demands of the digital age [1]. This study places particular emphasis on
the implications of digitalisation for the structural organisation of the international legal
system. Such an approach makes it possible to distinguish technology-driven
transformations affecting international law in general from more limited developments
confined to particular branches of law or specific legal institutions. Although adaptability
and change are inherent features of law, the intensity, depth, and scope of these processes
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may vary considerably. Some transformations affect only discrete elements of legal
regulation, whereas others have the potential to reshape its fundamental attributes and alter
the broader principles governing the operation of the legal system. Within this framework,
the structural impact of digitalisation is understood as a set of developments affecting the
core characteristics of international law that are essential to its overall functioning,
irrespective of the particularities of individual legal branches. These characteristics pertain
to the meta-level of the legal system, encompassing its general organisational, normative,
and value-based parameters. Accordingly, the focus is placed less on the emergence of
individual digital legal instruments than on the possibility that digitalisation may alter the
underlying foundations that determine the nature of international law, the mechanisms
through which it evolves, and the ways in which international relations are organised and
regulated.

Structural transformations should not, however, be understood as instantaneous or
necessarily completed developments. They may unfold incrementally, affect different
components of the international legal system to varying degrees, and assume diverse forms.
In some instances, digitalisation prompts a reassessment of a single structural feature; in
others, it generates interconnected changes across several components simultaneously.
Furthermore, the direction of these developments is not predetermined. Technological
progress may reinforce established principles of international law, modify their substantive
meaning, or create conditions for the emergence of new normative reference points. This
calls for structural change to be examined as a multidimensional and evolving process
rather than a linear trajectory leading to a predetermined outcome.

The complexity and multilayered nature of digital regulation are particularly evident
in the European Union's regulatory framework governing data management, digital
platforms, and cybersecurity. The EU's established and continuously evolving body of
legislation encompasses a range of interconnected legal instruments, including the Digital
Services Act (DSA), the Digital Markets Act (DMA), the Data Act, the Artificial Intelligence
Act (Al Act), the General Data Protection Regulation (GDPR), and the Cybersecurity Act.
Taken together, these instruments illustrate the EU's commitment to a comprehensive
regulatory approach to the digital environment, in which personal data protection, digital
platform accountability, the use of artificial intelligence, and the resilience of information
infrastructure are closely interrelated and require a coherent legal framework [3].

Another significant consequence of the digital transformation of international law is
the emergence of hybrid legal norms and regulatory spaces. This phenomenon arises where
particular legal provisions, regulatory mechanisms, or normative approaches
simultaneously belong to different legal systems or operate at the intersection of multiple
regulatory frameworks. As a result, the traditional boundaries separating distinct legal
regimes become less clearly defined, while the relationships between them grow
increasingly complex. Hybridisation reflects a broader tendency towards the convergence
and mutual penetration of different normative layers, whereby rules of international law,
domestic legislation, and transnational regulatory mechanisms may jointly shape the legal
conditions governing the operation of the digital environment [4].

The convergence of legal norms and regulatory frameworks represents another
systemic consequence of the digital transformation of international law, contributing to the
emergence of hybrid models of legal governance. These models are distinguished by the
fact that particular normative provisions and regulatory mechanisms extend beyond the
boundaries of a single legal system, incorporating elements that differ in origin and
functional purpose. This interaction gradually weakens the traditional distinctions between
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separate legal regimes and increases the interdependence of different levels of normative
regulation. Within the digital environment, this phenomenon is reflected in the interplay
between principles of international law, domestic legislative provisions, and transnational
regulatory practices, which collectively shape the rules governing the conduct of
participants in digital relations. Hybridisation therefore illustrates the growing complexity
of contemporary legal regulation and brings to the fore questions concerning normative
consistency, the delimitation of competences, and the legal consequences arising from the
concurrent application of different regulatory frameworks [1].

Under these circumstances, established approaches to documenting international
wrongful acts, verifying the authenticity of digital information, and determining the criteria
for attributing responsibility to subjects of international law are undergoing significant
change. The rapid advancement of digital technologies is fundamentally reshaping the
nature of international relations by introducing new mechanisms of interaction among
states, international organisations, private entities, and individuals. As digital technologies
become increasingly embedded in the activities of states, international organisations,
judicial institutions, and other subjects of international law, conventional approaches to
establishing legally relevant facts, exercising international oversight, assessing evidentiary
material, and ensuring international accountability are being progressively reconfigured.

The digital transformation of international law has long since moved beyond the mere
technological modernisation of international relations. It is increasingly emerging as a
distinct trajectory in the evolution of the international legal order, influencing not only the
implementation of international legal norms but also the reconsideration of their
substantive content, underlying principles, and mechanisms of application. The integration
of artificial intelligence, algorithmic analytical models, big data processing technologies,
and digital information resources is giving rise to a new architecture for establishing legally
relevant facts, evaluating evidence, and making decisions under international law. At the
same time, digitalisation generates a range of new legal challenges concerning the status of
digital information and the requirements governing its authenticity, provenance, integrity,
admissibility, and evidentiary weight. Traditional categories of international law,
developed primarily in contexts where physical or documentary evidence predominated,
no longer fully accommodate the specific characteristics of digital environments, in which
information may be generated, altered, disseminated, or processed by automated systems.
Moreover, the widespread adoption of artificial intelligence underscores the need to
develop contemporary international legal approaches to its regulation, including standards
of transparency, accountability, and responsibility for the outcomes produced by intelligent
digital systems.

These issues are particularly sensitive from a legal perspective in the context of
international human rights protection. The deployment of algorithmic models may
reproduce existing societal biases, intensify discriminatory practices, result in
disproportionate interference with private life, and restrict individuals' ability to seek
effective remedies for violations of their rights. Such risks arise not only from potential
technological shortcomings but also from the characteristics of training datasets, the criteria
underpinning algorithmic assessments, and the institutional circumstances in which these
systems are deployed. Further challenges stem from the development of technologies
capable of manipulating or generating digital content, thereby increasing the risk of
tabricated evidence. The use of artificial intelligence tools and advanced image and video
manipulation technologies consequently necessitates new approaches to the expert
verification of digital information [5, c. 87-95].
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One of the most rapidly evolving areas of contemporary international law is the
development of new standards governing the use of digital evidence by international
judicial and quasi-judicial bodies. Armed conflicts, cyber operations, transnational criminal
activity, and the widespread circulation of digital information have substantially expanded
the range of electronic evidentiary sources. These include satellite imagery, open-source
materials, social media content, digital databases, recordings generated by unmanned
systems, and other forms of electronically stored information. In this context, particular
importance attaches to the recognition of digital evidence under international law and to
the establishment of safeguards ensuring its authenticity, reliability, integrity, and
admissibility. Equally significant is the development of consistent approaches to the
assessment of such evidence in international criminal proceedings, human rights protection
mechanisms, and procedures concerning the international responsibility of states. Taken
together, these developments point towards the emergence of a new paradigm in
international legal scholarship, in which digital technologies serve not merely as an object
of legal regulation but also as a driving force behind the further evolution of international
law itself [6].

The influence of artificial intelligence on international law extends beyond the
emergence of new objects of legal regulation to encompass the transformation of the
mechanisms through which international legal norms are implemented and applied. The
integration of algorithmic technologies into national and international security, intelligence
operations, digital surveillance, personal identification, and the analytical processing of
information raises important questions concerning the compatibility of automated
procedures with the fundamental requirements of due process. These concerns become
particularly significant where algorithmically generated assessments directly or indirectly
shape decisions made by public authorities or international institutions. In such
circumstances, there is a pressing need to establish clear limits on the use of technology-
based recommendations, identify the actors responsible for the consequences of their
application, and ensure that individuals have a genuine opportunity to challenge decisions
made with the assistance of artificial intelligence systems.

From an international legal perspective, the delegation of certain analytical or
procedural functions to automated systems does not, in itself, absolve states of their
obligations to respect and protect human rights. The increasing virtualisation of social
interactions, advances in artificial intelligence and biotechnology, the widespread use of big
data, and the proliferation of online platforms are creating new challenges for the protection
of human rights [7, c. 354]. On the contrary, the deployment of artificial intelligence requires
appropriate risk assessments, transparency within the limits established by law,
independent oversight, opportunities for human review, and access to effective remedies.

The expanding use of artificial intelligence is therefore driving structural changes in
international law, raising questions not only about the adequacy of existing legal
frameworks in addressing emerging technologies but also about the continued effectiveness
of established legal safeguards in environments increasingly shaped by algorithmic
decision-making. The use of statistical models, machine learning, and automated data
processing calls for a reassessment of the relationship between technological efficiency, legal
accountability, and procedural guarantees afforded to individuals. Against this
background, contemporary international and regional regulatory initiatives are increasingly
embracing risk-based approaches, appropriate human oversight of high-risk systems, and
mechanisms designed to prevent human rights violations. The decisive criterion for
determining the lawfulness of these technologies should not be their technical capabilities
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alone, but rather whether their deployment complies with the requirements of legality,
necessity, proportionality, accountability, and effective legal protection. International
cooperation in cybersecurity is progressively becoming an essential prerequisite for
maintaining the stability of the global digital environment. The United Nations and the
International Telecommunication Union recognise the importance of coordinating
international efforts to counter cyber threats. Nevertheless, establishing a coherent global
framework for cyberspace governance remains a complex and protracted undertaking. The
work of the United Nations Group of Governmental Experts on Developments in the Field
of Information and Telecommunications in the Context of International Security (UNGGE)
has contributed to the development of normative guidance on responsible state behaviour
in the use of information and communication technologies [8, c. 52].

The transnational character of cyber threats creates an inherent need for multilateral
cooperation, as their prevention, detection, and mitigation frequently extend beyond the
jurisdiction of any single state. International coordination is particularly important for the
timely exchange of information concerning vulnerabilities and cyber incidents, the
harmonisation of response mechanisms, the enhancement of technical interoperability
between security systems, and the development of common approaches to risk assessment
[9]. Nevertheless, the practical necessity of such cooperation does not automatically lead to
the establishment of a unified regulatory framework. Reaching an international consensus
remains difficult because states differ in their views on the permissible extent of
governmental control over digital infrastructure, the protection of information sovereignty,
the preservation of an open Internet, and the relationship between cybersecurity and human
rights [10, c. 85].

A critical examination of existing mechanisms for global cybersecurity governance
suggests that the challenges of international coordination cannot be attributed solely to
institutional inertia or insufficient political trust. More fundamental tensions arise from
structural limitations within the current system of international legal regulation. These
include varying degrees of specificity in the rules governing responsible state behaviour,
difficulties in establishing the factual circumstances surrounding cyber operations, and the
absence of a universal mechanism for monitoring compliance with all agreed standards.
Under these conditions, broader political endorsement of common principles, although
significant, cannot by itself serve as a sufficient measure of the effectiveness of international
regulation unless accompanied by an assessment of the practical capacity to ensure
compliance with the relevant rules. Against this background, the development of
coordinated international legal mechanisms has become particularly important, especially
those designed to ensure the reliability of digital evidence while safeguarding fundamental
human rights [5, c. 87].

Particular attention should be paid to the risk that states possessing substantial
technological, economic, or military resources may use international cyber norms to
advance their strategic objectives. In the absence of adequate oversight and accountability
mechanisms, normative provisions may be interpreted selectively, invoked to legitimise
particular political interests, or applied unevenly to different participants in international
relations. Such practices risk turning global cybersecurity governance into an instrument of
geopolitical influence rather than a framework designed to promote predictable and
responsible state conduct. Consequently, the effectiveness of international cooperation
depends not merely on the number of principles agreed upon, but also on the equitable
application of those principles, the transparency of procedures for assessing violations, and
the availability of effective mechanisms for establishing international responsibility.
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Addressing international challenges related to cybersecurity and data protection therefore
requires a multidimensional approach that combines intergovernmental cooperation, the
strengthening of technical and legal capacities, and the development of a global culture of
cybersecurity [11, c. 255].

Concluding a universal legally binding treaty on cybersecurity remains a formidable
challenge in the face of fundamental disagreements concerning digital sovereignty, the
scope of state jurisdiction, and the permissible forms of control over cyberspace.
Nevertheless, these difficulties do not preclude the gradual advancement of international
legal regulation through the combined application of existing rules of international law,
specialised treaty-based mechanisms, agreed standards of responsible conduct, and
institutional frameworks for cooperation. A promising approach would involve a
regulatory model in which technical coordination is complemented by more clearly defined
legal obligations, transparent procedures for responding to violations, and safeguards
ensuring respect for human rights. Such an approach avoids both the overly optimistic
assumption that political consensus necessarily translates into effective regulation and the
pessimistic conclusion that international legal agreement on cybersecurity is fundamentally
unattainable. In light of these considerations, an appropriate response at the international
level is required to facilitate the harmonisation of standards for the promotion and
protection of human rights and to ensure a secure digital environment for everyone [12, c.
433].

To respond effectively to the challenges of digital transformation and realise its
potential at both international and national levels, it is essential to strengthen mechanisms
for digital interoperability among states. This requires the alignment of legal approaches,
technical standards, and principles governing interaction within the digital environment to
ensure the effective functioning of cross-border digital processes. A key priority in this
regard is the development of a coherent set of global normative guidelines that takes into
account differences in states’ levels of economic development, political systems, and
cultural traditions. Such an approach should reconcile the pursuit of universal standards for
international digital regulation with respect for national particularities, thereby creating
favourable conditions for more effective international cooperation, mutual recognition of
legal frameworks, and the reduction of fragmentation within the digital space. As M.
Khaustova emphasises, “a core set of rules entails the development of a global instrument
that establishes principles and priorities for the dissemination of digital technologies,
grounded in established international practice, with a view to ensuring their
interoperability, preventing the fragmentation of the global digital space, and avoiding the
emergence of digital «islands» [13, c. 14].

A comprehensive examination of the impact of strategic litigation on the evolution of
public international law warrants separate scholarly investigation, as it extends beyond the
scope of the present article. Despite growing academic interest in strategic litigation
concerning human rights protection and other matters of significant public interest, its role
in shaping international legal approaches to Internet governance and the protection of
digital rights remains insufficiently systematised. This gap in the existing body of
scholarship points to a promising avenue for further research, particularly with regard to
determining how strategic litigation influences the interpretation of international legal
norms, the development of human rights protection standards in digital environments, and
the evolution of mechanisms governing international legal responsibility. At the same time,
new human rights are emerging, while established rights are acquiring broader substantive
dimensions. Both national and international legal frameworks increasingly address such
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rights and protections as access to the Internet, the protection of personal data online, the
right to be forgotten, the right to a secure digital environment, protection against digital
discrimination, and the right to digital identity, among others [7, c. 355].

An interdisciplinary examination of the interaction between law, digital technologies,
and social processes, drawing in particular on research in the field of Internet and society
studies, may provide a methodological foundation for further inquiry. This approach would
make it possible to conceptualise strategic litigation not merely as a means of protecting
individual or collective rights, but also as an instrument for developing legal standards
capable of influencing the conduct of states, international organisations, and private digital
platforms. Particular attention should be directed towards the ways in which judicial
decisions contribute to clarifying the scope and substance of digital rights, defining the
limits of permissible state interference, and strengthening safeguards for freedom of
expression, privacy, and access to information in the digital environment. The dynamic
nature of technological development continually reshapes both the subject matter and the
methods of strategic litigation. The emergence of new digital services, algorithmic systems,
and forms of cross-border interaction generates novel legal disputes while simultaneously
expanding the opportunities to use judicial mechanisms in the pursuit of public interests.
Under these circumstances, further research into strategic litigation concerning the Internet
and digital rights offers considerable potential for advancing our understanding of the
ongoing transformation of public international law and identifying prospects for its
adaptation to the challenges of the digital age [14].

Conclusions. The digital transformation of the international legal order represents a
systemic process involving changes in the ways international relations are normatively
structured. This process extends beyond the mere adaptation of existing legal rules to
technological innovations. Its defining characteristic lies in the emergence of new
interdependencies between the fundamental principles of international law, digital
technologies, and mechanisms of cross-border governance. The analysis demonstrates that
the proliferation of artificial intelligence, algorithmic systems, digital communication
infrastructures, and data-processing technologies necessitates a critical reassessment of
established approaches to state sovereignty, jurisdiction, international responsibility, and
the protection of human rights. Under these circumstances, the capacity of international law
to maintain its regulatory effectiveness will depend not only on the comprehensiveness of
the legal frameworks governing emerging social relations but also on the ability of its
institutional mechanisms to respond to technological change while preserving fundamental
legal principles and safeguards.

The principal challenge posed by digital transformation has been identified as the
growing disparity between the global reach of technological processes and the fragmented
nature of their regulation under international law. Divergent national approaches to digital
governance, unequal access to technological resources, difficulties in identifying the parties
responsible for cross-border violations, and the complexity of establishing causal
relationships within digital environments all impede the development of coherent
international standards of conduct. At the same time, regulatory adaptation must not be
equated with the unrestricted expansion of state control over digital spaces, as such an
approach may result in disproportionate interference with privacy, freedom of expression,
and other fundamental rights. Accordingly, a forward-looking framework for international
legal regulation should integrate technological adaptability with legal certainty, procedural
transparency, the accountability of relevant actors, and effective safeguards for the
protection of individuals.
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The principal priorities for the further evolution of international law include
strengthening international cooperation in cybersecurity, refining mechanisms for
establishing international legal responsibility for wrongful conduct in digital environments,
developing harmonised standards for the use of artificial intelligence, and reinforcing the
institutional foundations for the protection of digital rights. Particular importance should
be attached to the development of a multilevel regulatory framework in which international
treaties, general principles of law, institutional mechanisms for cooperation, and established
practices of digital governance operate as complementary instruments. The value of this
approach lies in its potential to reconcile the normative stability of international law with
its capacity to address emerging technological challenges. Digital transformation should
therefore be understood not as a force undermining the established international legal
order, but as an impetus for its substantive renewal. Such renewal should ensure that
technological progress is accompanied by stronger legal safeguards, enhanced international
accountability, and a fair balance between the interests of states, society, and individuals.

CITMCOK BMKOPUCTAHWMX JOKEPEJI:

1.  Burchardt D. Does Digitalization Change International Law Structurally? German Law
Journal. 2023; 24(3):438-460. URL: https://doi.org/10.1017/¢lj.2023.31(date of access:
13.10.2026).

2. Krieger Heike & Liese Andrea eds. Tracing Value Change in the International Legal Order
- Perspectives from Legal and Political Science. 2023. Krieger, Heike, and Andrea Liese
(eds), Tracing Value Change in the International Legal Order: Perspectives from Legal and
Political Science (Oxford, 2023; online edn, Oxford Academic, 22 June 2023). DOI:
https:/ /doi.org/10.1093/0so/9780192855831.001.0001(date of access: 13.10.2026).

3. Casarosa Federica. Cybersecurity Certification of Artificial Intelligence: A Missed
Opportunity to Coordinate Between the Artificial Intelligence Act and the Cybersecurity
Act. International Cybersecurity Law Review. June 2022. 3(1). Pp. 1-16. DOIL
10.1365/543439-021-00043-6 (date of access: 13.10.2026).

4. Burchardt Dana. The Concept of Legal Space: A Topological Approach for Addressing
Multiple Legalities. Global Constitutionalism. Volume 11, Issue 3: Populist Challenges to
Global Governance: Feminist Perspectives. November 2022. Pp. 518 - 547. DOI:
https:/ /doi.org/10.1017/52045381722000041(date of access: 13.10.2026).

5. Kapsanpka C. b., I'pymko M.B. MixkxHapoiHO-ITpaBOBi 3acaiyi Ta BUK/IVKY BUKOPUCTaHHSA
IMdPpOBUX T0Ka3iB y Mpolieci IPUTATHEHHs [0 BiAIIOBiTaJIbHOCTI 3a BOEHHI 3JIOYMHIAL
ITpaBHMUM yaconuc JlOHeIIKOro HallioHaJIbHOro yHiBepcureTy imeHi Bacwia Cryca.
2026. Nel Y. 1. C. 86-95. DOI: https://doi.org/10.31558/2786-5835.2026.1.1.9 (maTa
3BepHeHH:: 14.10.2026).

6. Keyfacts UNESCO’s Recommendation on the Ethicsof Artificiallntelligence URL:
https:/ /unesdoc.unesco.org/ark: /48223 / pf0000385082(date of access: 13.10.2026).

7.  3axapuyk l. MixnHapomHe mpaBo B yMoBax IMdpoBi3allil: CTaHOBJIEHHSI UYeTBEPTOIrO
IIOKOJIIHHS TIpaB JIFOOVHN. AHaJIITMYHO-TIOPiBHSUIbHE IIpaBo3HaBcTBO. 2025. No 3 (5). C.
353-359. DOL: https://doi.org/10.24144/2788-6018.2025.05.3.52 (maTa 3BepHenH:: 14.10.
2026).

8. UN GGE Report: Major Players Recommending Norms of Behaviour, Highlighting Aspects
of International Law. 2015. URL: https:/ / ccdcoe.org/incyder-articles/2015-un-gge-report-
major-players-recommending-norms-of-behaviour-highlighting-aspects-of-international-
law/ (date of access: 13.10.2026).

9. Osula Anna-Maria, Kasper Agnes & Kajander Aleksi. EU Common Position on
International Law and  Cyberspace, 2022. Vol. 16. No. 1 URL:
https://doi.org/10.5817/MU]JL2022-1-4(date of access: 13.10.2026).

10.  Hughes S. U. S. Regulation of Blockchain Curr chain Currencies: A P encies: A Policy

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

11.

12.

13.

14.

Overview. American University Washington College of Law. 2020. 1. 1. URL:
https:/ / digitalcommons.wcl.american.edu/facsch_lawrev/1883(date of access:
13.10.2026).

Kapsampka C. b, Manuk A. 3., Crpoitu M. I. KibepOesmeka: cy4yacHi BUKIVMKM Ta
MDKHapPOJHO-IIPAaBOBl paMKM 100 3axMcTy gaHux. Haykosum BicHUMK YXTropomcbKoro
HarrionansHoro YHiBepcurety. Cepis IIpaso. 2025. Bunyck 87: wactuna 4. C. 251-256. DOLI:
https:/ /doi.org/10.24144/2307-3322.2025.87.4.39 (naTa 3BepHeHH:: 14.10.2026).

JTabux A. P. MixxHapo/IHe IIpaBo IIpas JIIOAVHY B yMOBaxX LM PpoBisallil: aHasli3 KIFOYOBIX
MOHSATh. AHaJIITUYHO-TIOpiBHsUIbHe ITpaBo3HaBcTBO. 2025. Ne 6. Y. 3. C. 429-433. DOIL:
https:/ /doi.org/10.24144/2788-6018.2025.06.3.65 (maTa 38epHeHH:: 14.10.2026).

Xaycrosa M. I'. ITonsaTTa nudposisaliii: HalfioHaIbHI Ta MiXkHapoyHi migxoay. ITpaso Ta
ingoBamii. 2022. Ne 2 (38). C. 7-18. DOI: https:/ /doi.org/10.37772/2518-1718-2022-2(38)-1
(marta 3BeprenHs: 14.10.2026).

Golia Angelo Jr., Kettemann Matthias C., Kunz Raffaela [Eds.]. Digital Transformations in
Public International Law. URL:
https:/ /pure.mpg.de/rest/items/item_3560540_1/component/file_3560541/content
(date of access: 13.10.2026).

REFERENCES:

Burchardt D. Does Digitalization Change International Law Structurally? German Law
Journal. 2023; 24(3):438-460. URL: https://doi.org/10.1017/glj.2023.31(date of access:
13.10.2026).

Krieger Heike & Liese Andrea eds. Tracing Value Change in the International Legal Order -
Perspectives from Legal and Political Science. 2023. Krieger, Heike, and Andrea Liese (eds),
Tracing Value Change in the International Legal Order: Perspectives from Legal and Political
Science (Oxford, 2023; online edn, Oxford Academic, 22 June 2023). DOL
https:/ /doi.org/10.1093/ 0so/9780192855831.001.0001 (date of access: 13.10.2026).

Casarosa Federica. Cybersecurity Certification of Artificial Intelligence: A Missed
Opportunity to Coordinate Between the Artificial Intelligence Act and the Cybersecurity Act.
International Cybersecurity Law Review. June 2022. 3(1). Pp. 1-16. DOI: 10.1365/s43439-021-
00043-6 (date of access: 13.10.2026).

Burchardt Dana. The Concept of Legal Space: A Topological Approach for Addressing
Multiple Legalities. Global Constitutionalism. Volume 11, Issue 3: Populist Challenges to
Global Governance: Feminist Perspectives. November 2022. Pp. 518 - 547. DOL:
https://doi.org/10.1017/52045381722000041(date of access: 13.10.2026).

Karvatska, S. B., & Hrushko, M. V. (2026). Mizhnarodno-pravovi zasady ta vyklyky
vykorystannia tsyfrovykh dokaziv u protsesi prytiahnennia do vidpovidalnosti za voienni
zlochyny [International legal principles and challenges of using digital evidence in
proceedings concerning accountability for war crimes]. Pravnychyi chasopys Donetskoho
natsionalnoho universytetu imeni Vasylia Stusa, (1, Pt. 1), 86-95.
https://doi.org/10.31558 /2786-5835.2026.1.1.9 (naTa 3BepHeHH:: 14.10.2026).

Keyfacts UNESCO’s Recommendation on the Ethicsof Artificiallntelligence URL:
https:/ /unesdoc.unesco.org/ark: /48223 / pf0000385082(date of access: 13.10.2026).
Zakharchuk, 1. (2025). Mizhnarodne pravo v umovakh tsyfrovizatsii: stanovlennia
chetvertoho pokolinnia prav liudyny [International law in the context of digitalization: The
emergence of the fourth generation of human rights]. Analitychno-porivnialne
pravoznavstvo, (3[5]), 353-359. https://doi.org/10.24144/2788-6018.2025.05.3.52(naTa
3BepHeHH:: 14.10.2026).

UN GGE Report: Major Players Recommending Norms of Behaviour, Highlighting Aspects
of International Law. 2015. URL: https://ccdcoe.org/incyder-articles/2015-un-gge-report-
major-players-recommending-norms-of-behaviour-highlighting-aspects-of-international-
law/ (date of access: 13.10.2026).

ISSN 3083-7979

30




31

Journal of International and European Law, 2026. Issue 2

9.

10.

11.

12.

13.

14.

Osula Anna-Maria, Kasper Agnes & Kajander Aleksi. EU Common Position on International
Law and Cyberspace, 2022. Vol. 16. No. 1 URL: https:/ /doi.org/10.5817/ MU]JL2022-1-4(date
of access: 13.10.2026).

Hughes S. U. S. Regulation of Blockchain Curr chain Currencies: A P encies: A Policy
Overview. American University Washington College of Law. 2020. 1. 1. URL:
https:/ / digitalcommons.wcl.american.edu/facsch_lawrev/1883(date of access: 13.10.2026).
Karvatska, S. B., Manyk, A. Z., & Stroich, M. 1. (2025). Kiberbezpeka: suchasni vyklyky ta
mizhnarodno-pravovi ramky shchodo zakhystu danykh [Cybersecurity: Contemporary
challenges and international legal frameworks for data protection]. Naukovyi visnyk
Uzhhorodskoho natsionalnoho wuniversytetu. Seriia Pravo, (87, Pt. 4), 251-256.
https:/ /doi.org/10.24144/2307-3322.2025.87.4.39 (naTa 3BepHeHH:: 14.10.2026).

Labik, A. R. (2025). Mizhnarodne pravo prav liudyny v umovakh tsyfrovizatsii: analiz
kliuchovykh poniat [International human rights law in the context of digitalization: An
analysis of key concepts]. Analitychno-porivnialne pravoznavstvo, (6, Pt. 3), 429-433.
https://doi.org/10.24144/2788-6018.2025.06.3.65(nata 3sepHerH:: 14.10.2026).

Khaustova, M. H. (2022). Poniattia tsyfrovizatsii: natsionalni ta mizhnarodni pidkhody [The
concept of digitalization: National and international approaches]. Pravo ta innovatsii, (2[38]),
7-18. https:/ /doi.org/10.37772/2518-1718-2022-2(38)-1(nata 3BepHenHs: 14.10.2026).

Golia Angelo Jr., Kettemann Matthias C., Kunz Raffaela [Eds.]. Digital Transformations in
Public International Law. URL:
https:/ /pure.mpg.de/rest/items/item_3560540_1/component/file_3560541/content (date
of access: 13.10.2026).

Hara meprrroro HanaxomkeHHs / Date of first submission: 15.08.2026
IMpurasTo Ho ApyKy/ Accepted: 25.09.2026
Ony6sikosaro/ Published: 01.11.2026

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

VIOK 341.231.14:343.1 Mmnxkosna Masyp,
DOIL: https:/ /doi.org/10.31861/jiel.2026.2.32-45 KaHOUO0Am 0pUOUHHUX HAYK,
cy00s Beauxoi [Taramu BepxoBroeo Cyoy

e-mail: judge.mazur.in.ua@gmail.com

ORCID: https; orcid;org/0009—0005—8042—4763

Onbra Yernests,

KaHoudamxka PUOUUHUX HAYK,

doyenmua kagpedpu Mixrapooroeo npaba

ma nopiBHAbH020 npabosnabemba
YephiBeyvko2o HAYIOHAAbHO20 YHIBepcumemy
imeni FOpis @edvkoBuua, YVxpaina

e-mail: o.chepel@chnu.edu.ua

ORCID: https://orcid.org/0000-0001-5995-7569

ITPVIHIIUII «NON BIS IN IDEM» B IIPAKTHMLI E€BPOIIEVICBKOI'O CYy1y 3
ITPAB JIFOOVHW: TPAHCOOPMALIVHI ITPOLECU TA CYHACHI BUKIJIMKUN

Y crarri mpoanHasli3oBaHO eBOJIIOIII0 NpMHIMIY «non bis in idem» (3aboponHn
IIOBTOPHOI'O KPMMIiHAJIBHOTO IepecililyBaHHs Ta IIOKapaHHs) Bif, aHTUYHMX dYaciB 110
Cy4YacHOIO eTaIly VIOTO PO3BUTKY B IIPeLIeeHTHIV IIpaKTuili €BPOIIeVICHKOro Cyly 3 IIpaB
monyian. Llevt mpyHii, sakpiruienvn y craTti 4 IIporokosty Ne 7 o KoHBeHIii 1po 3axvicT
IpaB JIIOOAVHM 1 OCHOBOIIOJIOXKHWX CBOOO, TapaHTye 3axXMCT OCOOM Bim ITOBTOPHOTO
KPVIMIHAJIBHOTO IIepeciTliAyBaHHs, CyAOBOrO PO3IIsAYy ab0 MOKapaHHS IIifl, FOPVICAVKIIEO
Ti€l caMOl AeprkaBM 3a Ti caMi paKTW MicjIA OCTaTOYHOIO BUIIPaBAAaHHS 4YM 3acy KeHHs.
ITpomeMoHCTpOBaHO, 1110 OyKBaJIbHMI TEKCT 11i€l HOpMM 3HAUHOIO MipoIo OYJI0 pOo3IIVpeHo
y mpakTuii CrpacOyps3pKoro cyay sK HacliJoOK aBTOHOMHOIO TJIyMauyeHHS IIOHSTTS
«KpvMiHa/IbHe OOBMHYBadeHHs» (Ha OCHOBi «kpurepiiB Enresi»). Hapasi 11 3abopona
OXOIUTIOE TaKOX a/IMiHICTpaTMBHI, 10/1aTKOBI, (piHAHCOBI Ta IMCUNITTIHAPHI IIPOBaJI)KeHHS,
4KIIIO BiJIIOBiIHI CTSATHEeHH: Je-PaKTO MalOoTh PellpecMBHUN Ta KapaJbHWUI XapakKTep Y
IIPaBOBiVi cyCTeMi BiAIIIOBITHOI JepKaB.

Po3kpuTo 3MiCT OCHOBHMX €JIeMEHTIB IIbOrO0 HPUHINWIY Yepe3 IIPU3MY
fopucnpynentiii CrpacOyp3pkoro cyay. OcoOmBy yBary IpuIijIeHO PO3BUTKY IIiIXOIIiB
€CITT go xpuTepito TOTOXHOCTI ITpoBaKeHb (idem) Ta o3Hak ix gyb6imoBanH: (bis) - Bin
crapasu «Cepriit 3os1oTyxiH mpotu Pocii» (2009) mo HermoaasHboro pinteHHs «Xecyc ITinbst
nporu ITopryramii» (2026). BcranosiieHo, 110 I BCTaHOBJIEHHs idem BM3HaYaJIbHUM
3icTaBleHHsI (PaKTUUHMX OOCTaBUH, $IKi yTBOPIOIOTH iCTOTHI ejleMeHTW MdisHHs, a He
BiIMIHHICTP IX mHpaBoBoi KBamidpikallil; BoAHOYAC MHOXMHHI  IIPOBa/KE€HHS
«KPVIMIHJIBHOTO XapaKTepy» IIOJI0 TOTOXHMX {aKTiB He OOOB'I3KOBO CTAHOBJISTH
3abopoHeHe My0sIIOBaHHS, SIKIIIO BOHM YTBOPIOIOTH HaJleXkKHO iHTerposaHy cucremy. Ha
NpuKIagax 3 mpakTukyu Bepxosroro Cyay IiokasaHO CKIIa[IHICTh pO3MeXYBaHHS Pi3HMX
IIPpaBOBMX PEeXMMIB BiIIIOBiHaJIbHOCTI B yYKpaiHCBKil IpaBoBiit cuctemi. OGIrpyHTOBaHO
HeOOXiIHICTb He JINIIIe OLIIHIOBATV (PaKTMUYHY TOTOXHICTB i 3MiCTOBHM Ta YacOBU 3B'5130K
IpOBaJlKeHb, a 1 3a0e3IevyBaTyi KOOPAMHAIII0O KOMIIETEHTHIX OpTaHiB i IIpOIIOPLIiNHICTb
CYKYIIHOIO Tdrapsi 3acTocoBaHmx caHKUi. CdopMyIpoBaHO peKoMeHpallii oo
BpaxyBaHHS paHillle 3aCTOCOBaHVX 3aXOMiB y MeXaxX YMHHWX [OBHOBaXeHb CYy[IiB Ta MO0
BJIOCKOHAJIEHHS BIIIIOBIITHMX 3aKOHOJABYMX MeXaHi3MiB.

Katouo8i caoBa: npunyun «Non bis in idem», KouBenyis npo 3axucm npa8 ma
ocHoBonosoxxHux cB0000, €Gponeiicvkuti cyo 3 npab A100UHU, KPUMIHAALHA 10CUYLS, ABIMOHOMHe
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maymauenHs, puouuHa 6i0nofioarsHicme.

Mazur Mykola, Chepel Olha. The «Non bis in idem» Principle in the Practice of the
European Court of Human Rights: transformational processes and contemporary
challenges.

This article analyzes the evolution of the “non bis in idem” principle (the prohibition
against double jeopardy) from ancient times to its current stage of development in the case
law of the European Court of Human Rights. This principle, enshrined in Article 4 of
Protocol No. 7 to the Convention for the Protection of Human Rights and Fundamental
Freedoms, guarantees protection against being subjected to double jeopardy — thatis, being
prosecuted, tried, or punished again under the jurisdiction of the same state for the same
facts after a final acquittal or conviction. It is demonstrated that the literal text of this
provision has been significantly expanded in the practice of the Strasbourg Court as a result
of an autonomous interpretation of the concept of “criminal charge” (based on the “Engel
criteria”). Currently, this prohibition also extends to administrative, tax, financial, and
disciplinary proceedings if the relevant sanctions are de facto repressive and punitive in
nature within the legal system of the relevant state.

The content of the key elements of this principle is examined through the lens of the
case law of the Strasbourg Court. Particular attention is paid to the development of the
ECtHR’s approaches to the criterion of identity of material facts (idem) and to determining
whether proceedings constitute prohibited duplication (bis) - from the case of “Sergey
Zolotukhin v. Russia” (2009) to the recent decision in “Jesus Pinhal v. Portugal” (2026). It
has been established that, to determine idem, the decisive factor is the comparison of the
factual circumstances constituting the essential elements of the act, rather than the
difference in their legal classification; at the same time, multiple “criminal” proceedings
concerning identical facts do not necessarily constitute prohibited duplication if they form
a properly integrated system. Using examples from the practice of the Supreme Court, the
paper demonstrates the complexity of distinguishing between different legal regimes of
liability in the Ukrainian legal system. It justifies the need not only to assess the factual
identity and the substantive and temporal connection between proceedings but also to
ensure coordination among competent authorities and the proportionality of the cumulative
burden of the sanctions imposed. Recommendations are formulated regarding the
consideration of previously applied measures within the scope of the courts” current powers
and regarding the improvement of the relevant legislative mechanisms.

Keywords: the “Non bis in idem” principle, the Convention for the Protection of Human
Rights and Fundamental Freedoms, the European Court of Human Rights, criminal justice,
autonomous interpretation, legal liability.

IMToctanoBka mpoOGsaemu. [Ipunimm «non bis in idem» («HixTO He MoXe OyTw
IIOKapaHUM [IBidi 3a BUMHEHHS OIHOIO 3JI0YVMHY») € OHMM 3 HaVJIaBHIIINX IPUHIINIIB
3axiHOT MVBUII3allil, KOPIHHI AKOIO CsAra€ aHTUYHMX 4YaciB. BiH € BaxIMBUM iHCTpyMeHTOM
3axVCTy IpaB JIOAVHN y MDKHapOIHOMY IIpaBi Ta Ma€ Oe3rocepeiHilt BIUIMB Ha isUIbHICTD
IIPaBO3axVICHOI CHICTeMM SK B YKpaiHi, Tak i B IHIINMX KpalHax.

Llei npuvHOMI € HeBiOOUIBHMM Bil IPVHIMIY OPUOVMYHOI BU3HA4YeHOCTi i
MOK/IMKaHWUI HagaTu 0coli, IIoHo KOl KpMMiHaJlbHe OOBMHYBaueHHs B)Xe OCTaTOYHO
BUpiIIIeHO, 3aXVCT BiJl HOBTOPHOIO IlepeciIilyBaHHs 3a Ti caMi dakTi. ToOTO IpuHITNII «non
bis in idem» HOK/IMKaHMUV CTBOPUTM Ha HaIliOHAJIBHOMY PiBHI CHCTeMy TapaHTill I
3a0esrieueHHsI OHOKPATHOCTI KapaJIbHOI Bi/IIIOBiIaJIbBHOCTI 0cOOM 3a BUMHEHHS OHOTIO i
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TOT'O CAaMOro ITpaBOIIOPYIIIeHHs, 3a gKe 0co0a IToHecsIa BiIIOBiJa/IbHICTB, 1110 € HeOOXiTHMM
y IeMOKPaTUYHOMY CYCIIUIbCTBi. ToMy mociimkeHHs CyTi Ta 3MicTy mpuHIIMITY «non bis in
idem» HIMHI € aKTyaJIbHIM, aj)Ke HEIIOCIIiJOBHE 3aCTOCYBaHHS VI0r0 KPUTepPiiB IIPU3BOANUTD
MOPYIIeHHs IpaB JIOAMHM Ta 3BepHeHb 10 CrpacOypspkoro cymy. ToMmy cucremHe
AOCII/KeHHsT IPUHIMITY «non bis in idem» y mpakTuii €Bpomneiicbkoro cyay 3 Ipas
JIOAIVIHM Ta VIOTO BIUIVB Ha BITUM3HSIHY IIPaBO3aXMCHY CUCTeMy HOTpeDye I'PyHTOBHOIO
aHaJI3y.

Mertoro cTaTTi € JOCTIIKEHHS €BOJIIOLII 3MICTY Ta MeX 3aCTOCYBaHHS IIPUHIINITY «NON
bis in idem» y mpakTuiii €BpomnencbKoro Cyay 3 Ipas JIOAMHY, 3 0COOIMBYUM aKIIeHTOM Ha
YTOYHEHHI KpuTepiiB ¢aKTMYHOI TOTOXHOCTI [isiHb 1 HOIIyCTMMOCTI MHOXVHHMX
IIpOBaJlKeHb, a TAKOX OIiHKa BIUIVBY IIMX 3MiH Ha e(peKTMBHICTh KOHBEHIIIVIHVIX rapaHTil
3axVICTy OCOOML.

AHani3 ocTaHHIX OOCTiIKeHb i myOsikaminn .BusHaueHHs eBoJsmoLii, cydacHi
BUKJIVIKM CyTHOCTI Ta 3HadeHHs npuHIuiy «Non bis in idem» anamisyBasics B mparisx
H.C. Asaposa, B.B. I'ytHuka, O.M. Iposnosa, H.I. Masyp, C.B. Xwmok, O.I. I'anaran, [1.I1.
IInicbMeHHOTO, Ta iH., SIKi JOCITIKYBaJIVi OCHOBHI KOMIIOHEHTV IIPVHINITY non bis in idem
B KOHTEKCTI MDKHapOIHOIO IpaBa Ta IIPaKkTVKM €BpOIIerICbKOro Cyy 3 IIpaB JIFOOVHU Ta
HaIlioHaJIPHMX CymiB. BomHodac moTpeba HOBOTrO aHaJIi3y IIBOTO IIMTAHHS OOYMOBJIEHa
yxBasieHHaM 9 junasg 2026 poxy Benmkoro manaroro €CITI pimenns y crpasi «Xecyc
ITinesu1 npotu Ilopryrasii», B sikoMy OyJIO yTOYHEHO BMMOTM [I0 TOTOXHOCTI (akKTiB i
IHTEerpOBaHOCTI IIPOBAJIKEeHb.

Buxsam ocHoBHOrO MaTepiasy. [IpuaIun «ne bis in idem» aGo «non bis in idem» y
MepexIaji 3 JIATMHCHKOI MOBM O3Ha4da€ «He [IBidi 3a ofHe 11 Te came» (Y IOPMUCAMKIIISX
3araJyIbHOTO IIpaBa OJIM3BKMM 3a 3MicTOM € IOHATT «double jeopardy»). Bin mepenbauae,
10 0coba He MOXKe OyTH 3acy/pkeHa abo IIPUTATHYTa A0 BiAIIOBiTAIBbHOCTI 1IBivi 3a OOMH i
TOVI CAaMWM 3JTIOYIH.

[TpuaMn «ne bis in idem» € opHi€l0 3 HaMJaBHINIMX BMU3HAHMX HOPM 3aXigHOI
uuBimizanil. Hanpuxan, y xuamsi Haxyma, mo sxogute 1o Craporo 3aBiTy, MiCTUTbCA
YPUBOK, B IKOMY CKa3aHO, 1110 HelllacTs He IIOBTOpuThcs Bapyre. I1]o crocyeThes prMcBKOro
npasa, To y «[durecrax IOcTuHiana» 110 BxonsTh 1o ckitany «Corpus luris Civilis» — 30ipku
PVIMCBKOTO ITpaBa, Y KH13i 48 «[lurecTy» 3a3HaueHo, 1110 IIpaBUTeJIb He IIOB/HEH JI03BOJIATH,
1100 Ty camy ocoOy 3HOBY 3BMHYBa4dyBaJIM Y 3JI0UVHI, y SIKOMY i Oys10 Bumpasaaso. Takox
BiJOMUTI JABHBOTPELIbKNMVI MVC/IUTEIh Z[eMocq)eH IIPUNIIOB 0 BMCHOBKY, IIO 3aKOH
3a00pOHsIE CyAUTM OfHY VI Ty caMy JIIOAMHY [IBidi 3 ogHoro mpusony. OnHak po3yMiHHA
NpUHIMILY «ne bis in idem» y puMcbKOMY IIpaBi CyTTEBO BiIpi3HSAETHCS Bif] 10r0 Cy4acHOT
dopmm [1 c. 102].

Ha cporogni, npuHinn «Non bis in idem» 3akpiruieHnn B Hu3Li HalliOHAJIBHMUX Ta
MDKHapOAHMX aKTiB, 30KpeMa VOTo IIOJIOKEeHHS MICTATbCA Y aKTax HPUMHATUX B paMKax
OOH, 30kpema B MixkHapogHOMY HaKTi ITpO IPOMa/IsHCHKI Ta IOJIITUYHI IpaBa (IL. 7 cT. 14),
HeperiOaveHo: «... KOXKHa JIIO[VHA He IIOBMHHA BApYyTe OyTy CyAMMOIO Ui IIOKapaHOIO 3a
3JI04MH, 3a KMV BOHa BXe OyJla OCTaTOYHO 3acy/KeHa 4y BUIIpaBaHa y BiIIIOBiIHOCTI 10
3aKOHy Ta KpMMiHaJIbHO-IIPOIleCyajIbHOTO IIpaBa KOXHOI KpaiHu» [2], Ta crarra 4
ITporokosry Ne 7 go KoHBeHIIii IIpo 3axmCT IIpaB JIIOAMHM i OCHOBOIIOJIOXKHVIX CBOOOZ,
(ITporokos Ne7 - marti), sika 3aKpinvuia JaHUV IPUHIIUIT HACTYITHMM IT010KeHHIM: «Hikoro
He MOXe OyTu BApyTe HPUTATHEHO 10 Cy[y a0o IHoKapaHO B IOPSIKY KPUMiHaJIBHOTO
IIPOBa/PKeHHs M1/, IOPUCAMKIIIEIO OfIHIET 1 Tiel caMol Jep>kaBu 3a IIpaBOIIOPYIIIeHHS, 3a
gKe 1I0ro BXe OyJI0 OCTaTOYHO BUIIpaBIaHO ado 3acy/KeHO BiIIOBIIHO O 3aKOHYy Ta
KpUMiHaJIbHOI Ipouenypu Liei gepxasu» [3]. Takox maHW HPUHIIUIT 3aKpilUIeHU Y
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HM3II IHIIMX MDKHapOAHMX akKTiB, TaK y crarTsax 53-55 €BpomnericbKoi KOHBEHIIl IIpo
MDKHapOIHY HiVICHICTh KpMMiHaiIbHMX BUpPOKiB (1970 p.); crarti 50 XapTil €Bporiericbkoro
Corosy npo ocHosHi npasa (2000 p.); crarri 20 CraTtyry MiXXHapogHOro KpMMiHaIBHOTO
cyny; crarti 54 Konseniiil mpo imruiemenTartito Illenrencekoi yrogm 1985 poky Toro [4, c.
422].

Ha HarrionasibHOMY piBHI IpMHIMII «non bis in idem» nependadyeHmi B KOHCTUTYIIiSAX
pisHUX gepxas. Tak, yactmHa TpeTd crarTi 103 OcroBHoro 3akony @PH niepembauae, mio
HIXTO He MOXe OyTu IoKapaHWI OUIbIlle OJHOIO pasy 3a OOMH i TOV caMuil 3JI0YMH Ha
MiZICTaBi 3araJIbHMX KPUMiHaJIBHMX 3aKOHIB [5, c. 94]. IT'ara monpaska no Koncruryril
CIIA rosopurh, IO XXOAHa ocoba He MoXe OyTW ABidui IIocTaBleHa I 3arposy
1o30aBJIeHHs JXUTTS Yy TUIECHOTO IIOKapaHHS 3a Te caMe IIpaBOIOpYyIIeHHs [6].
Koncrurytis Yxpainm BcraHoBmoe: «HixTo He Moxe OyTwm [Bidi HpWUTSATHEHWUN O
IOPVAMYHOI BiIIIOBiIaJIBHOCTI OJJHOTO By 3a O[IHe VI Te caMe IIPaBOIOPYIIeHHs» (CTaTTd
61) [7].

TpapguuinHo  mig HIPVHITAILY «non  bis in  idem» oOMexyBaslach
BHYTPiIIHbOePKaBHOIO KpPMMiHaJIbHO-IIpaBoBOIO cdeporo. Takmii minxinm, 30kpema,
3HaMIIOB BinoOpaxeHHs y craTTi 4 [TpoTokorry Ne 7 no KonseHrtii, sika nependavae 3axvicT
BiJl IIOBTOPHOIO KPMMIiHaJILHOTO MHepecyIiyBaHH i/l IOPUCIVKIIEIO Tiel caMoi ep KaBu.
ITpore 11e He BMUKIIIOYAE MOXJIVBOCTI BCTaHOBJICEHHs INVPIINX TapaHTil HallilOHaJIbHUM
3aKOHOJABCTBOM abo iHmmMMM MiXHapogHuMM pgorosopamm. Tak, crarri 53-55
€BporrericbKoi KOHBEeHIIil PO MiKHapOAHY AiVICHICTh KpMMiHaIbHMX BUPOKiB 1970 poky 3a
BU3HAUYeHNX Y HiI yMOB Ileper0avaoTb 3a00pPOHY IIOBTOPHOIO KpPMMiHaJIBHOTO
nepecitinysaHHsl ocobn B iHmmin [JorosipHin depxasi [33]. A crarrs 50 XapTii ocHOBHMX
rpas €Bpomnericbkoro Coro3y 3aKpiIlTIoe IpaBo 0coOM He Oy T ITIOBTOPHO IPUTATHYTOO 10
cyay abo IoKapaHOIO B MOPSAAKY KPMMIHaJIPHOTO IPOBa/KeHHs 3a IIPaBONOPYIIIEeHH:, 3a
sIKe i BXXe OyJI0 OCTaTOYHO BUITpaBIaHO abo 3acykeHO B Mexax €ppomnericbkkoro Corosy
BiATIOBiIHO 110 3aKOHY [34].

Kpim Toro, sk cirymHo 3asHadae [Tncbmencekui O.€.: «... 1ifo mpuHIIMITY non bis in
idem He BapTO OOMeXyBaTM JIMIlle KPUMiHAJIBHO-IIPaBOBOIO cdeporo» [8, c. 76]. Amxe,
PO3yMiHHA TOro, 4YM € IIPaBOIOPYIIEeHHd KPMMiHaJIbHO-IIPaBOBMM, BM3Ha4eHi
HalllOHaJIbHMM 3aKOHOJaBCTBOM, 30KpeMa i YKpaiHm Ta y pilmeHHsAX €BPOIericbKoro cymay
3 ipas yuopvHu (€CIUL, Cyn - gaiii) He criBoajgae.

3aBAgKV aBTOHOMHOMY TpaKTyBaHHIO TepMiHa «KpUMiHabHU» y npakTiii €CITT
rapaHTid BiJl HOBTOPHOIO HepecIiyBaHHA MOXXe OXOIUIIOBaTM TaKOX afMiHiCTpaTVBHI,
dinaHCOBi Ta IVCIUIUIIHAPHI ITPOBaKeHH:, SIKITI0 BOHM MalOTh KPVMMiHaJILHWUI XapaKTep
3a kputepismmu Enrens [9]. BriacHe Ha3sBa mmx KpuTepiiB IOXOAUTH Bill Has3BU CIIpaBU
«Enrerp Ta ixmi npotu Higepriannis», ne CtpacOyp3pknit cyf, 3a3HauMB: He3BaXkaloun Ha
Te, 10 KoHBeHIIis 3aimiiae 3a KpaiHaMyl CyBepeHHe IIPaBO CaMOCTIVIHO BiJHOCUTW ITeBHI
IisHHS 1O KaTeropil 3/7104mHiB, 3ai1s edeKTMBHOI peasTi3aliil KOHBEHIIIMTHMX 3aXVCHUX
MexaHi3miB €CIUI 3000B'si3aHMI iHTepIIpeTyBaTM TepMiH «KpPUMIiHaJIbHUM» IIUIKOM
aBTOHOMHO, He IIPVB'SI3yI0UlCh 10 VIOTO BHYTpIIIHbOAEpKaBHOI IIpaBoBoi mpupoan (§81).
Cyn, Harosnocus: «SIxbu [JorosipHi [lep>kaBy MOIJIM Ha BJIaCHUW po3Cy[ KilacudikyBaTu
IIpaBOIIOPYIIeHHsd $K AUCHUMUIUIIHApHe 3aMicTh KpuMiHajIbHOro abo mepeciimyBaTiut
BUKOHABII  «3MillIaHOrO» IIpaBONOPYIIeHHd Ha AWCHMIUIIHApHOMY, a He Ha
KpVMMiHaJIbBHOMY PiBHIi, [1is OCHOBHVX II0JIOXKeHb cTaTel1 6 i 7 Oysia 6 minmopsakoBaHa IXHI
cyBepeHHin Bosli. Take poslIpeHHs IIOBHOBaX€Hb MOIJIO O IPM3BeCTU 10 pe3yJIbTaTiB,
HeCyMiCHMX i3 miysavm Ta 3aBgaHHsMy Korsertin» [10].
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A 3axMCT Bi/] OBTOPEHHS «KPUMIiHAJIBHVX» IIPOBA/KeHb € OIHI€IO 31 criermdiuamx
rapaHTill, IIOB SI3aHMX i3 3araJbHOIO0 TapaHTI€I0 CIPaBeUIMBOTO CyIOBOTO PO3IVISAY B
npakTuii Crpacbypspkoro cymy. Tomy mpuHIMI «non bis in idem», 110 3aKpituieHnt y
cratTi 4 [Tporokomy Ne 7, riocimae mposifgHe Miciie B MexaHi3Mi 3axucTy 3a KoHBeHIIi€0, 1110
IMIIKPeCIIOeTbcd TUM (PakTOM, IO >KOAHMX BIACTYIIB Bifl IOJIOXKeHb IIi€l cTaTTi He
JoITycKaeTbcsi Ha mifcTasi crarri 15 KonBenil mim uac BitHM abo iHINOI CycHiIBHOI
HeOesnekn («Mixanake rmpotut Pymynii» 2019, § 47) [11].

Cyn y cropasi «Mixanake nipot Pymynii» 2019, y § 49 HaBiB TpUKOMIIOHEHTHY
CTPYKTYpy, OpuHLMIy «non bis in idem»: «1) oOwmmBa mpoBapkeHHS NOBMHHI MaTu
«KpUMiHaJIbBHUI» XapaKTep; 2) BOHN MOBMHHI CTOCYBAaTNC OOHMX 1 TnX e dakxTis (idem);
3) mae OyTn gyOmroBaHHA mpoBamkeHHs (bis)» [11]. PozbepeMo kKoXeH 3 IMIX eJIeMeHTiB.
Tax, Cymom Oysi0 BCTaHOBJIEHO, IIIO MOHSTTS «KPVUMiHAJIBHOTO ITPOBAIKEHHS» y TEKCTi
crarTi 4 Ilporokony Ne 7 KoHBeHII IIOBMHHO TPaKTyBaTVICh BUXOASYM i3 3arajbHVIX
NPVHININB, IO CTOCYIOTHCSA BIANOBIAHMX TePMIiHIB «KpMMiHaJIbHa IpoLenypa»
«KpUMiHaJIbHe OOBMHYBaueHHs» Ta «IIOKapaHHs» y crarrsx 6 Ta 7 KoHBeHil (crpaBa
«Ceprent 3omoryxin mpotu pocii» 2009, § 52) [12]. IlpenenenrHoro mpaxkTmkoo Cymy
BCTaHOBJIEHO TPW KpUTepii, IIMPOKO BigoMi K Kputepii Exrens (ciipaBa «EnHresb Ta iHmmi
npotn Hinepnanais» 1976), sxi o1if po3misgmaTé OpM BU3HAYeHHI, M Masio Miclie
«KpvMiHasIbHe OOBMHYBadYeHHs» [13, c. 7]

[Tepmmim kputepiem i 0a30BMM ejleMeHTOM CJIYI'y€ Te, SIK IIPaBOIOPYIIEHHS
KIacudiKyeTbcd y BHYTPIIIIHBOMY 3aKOHOAABCTBI Jlep>XaBy. HacTymHmm ejleMeHT mosisrae
B OLIIHIIi CYTHICHOI IIPMPOAN CaMOro [isiHHA, TOHi K piHAJIBHUI MapKep BM3HAYa€THCS
MipOIO CYBOPOCTI Ti€l CaHKIIii, 1110 3arpoXKy€ NOPYIIHMKY. XOo4a APYIWii Ta TPeTivi KpuTepil
pYyHKITIOHYIOTh $IK aJlbTepHaTMBHI YMOBM i He BUMararmTb O0OB'SI3KOBOTO CyMiCHOTO
BUKOPVICTaHHS, CyZ, MOXE 3aCTOCyBaTU IX KOMIUIEKCHO. Takui KyMyJIATMBHUW IIOXif, €
BUIIPaBIAaHVM Yy CUTYaIlisX, KOV i30JIbOBaHMN PO3IJIAL, KOKHOTO 3 1IVX ITOKa3HMKIB He J1a€
IOCTaTHIX IifmcTaB M1t (popMyBaHHS Oe33allepedHOro BVICHOBKY IIOAO HAasBHOCTI akTy
KpuMiHaJIbHOro OOBMHYyBaueHHs (crpaBa «Ceprin 3osoryxiH npotu pocii» 2009, § 53)
[12]. SIk1mto cyzmoBe MpoBa/KeHH He € «KpVMiHaJIbHMM» B aBTOHOMHOMY CEeHCi, TOZIi cKapra
nogaHa 3a crarrero 4 ITporokosry Ne 7, gk nipaBuio, BusHaeTbcsd CyIOM HEIPUVHSTHOIO,
TOMY 11O BOHA € HeCyMiCHOIO 3 ratione materiae 3 nmojioxeHHsAMY KoHBeHIIIT IIpo 3axmcT
IIpaB Ta OCHOBOIIOJIOXKHMX cBo0O (Hati - KonseHrris) (minnyHKT «a» myHKTY 3 cTarTi 35).

Tax, nHanmpuxiian, y copasi «CepaxyH mpoTu XopBsaTii» (yxBaJia IIOA0 IIPUMHATHOCTI
Big 9 xoBTHA 2018 poky, §§ 81-92) 3asBHMKa 3acyawIM 3a XYJIraHCTBO, IIOB'd3aHe 3
MOPYIIIEHHSIM I'POMAJICBKOTO TOPSIKY, gKe BiH BUMHMB, K YOONIBaIbHUK (PyTOOIIBHOIO
K1yOy «/dmnHamo» (3arpe0), a TakoXx 3000B’s3ayM 7Oro 3'SBIIATUCS A0 HaMOIVDKYOTO
MOJIIIEeVICBKOTO  BiIZIUIKy, KOJIM  BigOyBayMcs  BIOTIOBiMHI CHOPTMBHI  3MaraHHs.
3acTtocoByroun «kpurepii Exnresra», Cyq 3a3HaumB, III0 B XOpBaTCbKOMY HalliOHaJIBHOMY
3aKOHO/ABCTBI  3axil, BIJICTOPOHEHHSI 3aCTOCOBYETHCS HE3aJIeKHO Bl BIIKPUTTA
KpMMiHaJIbHOTO IIpOoBalKeHH: abo 3acy I KeHHs 0coOM 3a He3Ha4Hi [IpaBOIIOPYIIIeHH i 10
VIOrO 3acTOCyBaHHs He Oylo MpsAMMM HaCIIKOM IIbOro. 3axif, BiACTOpPOHeHH:
3aCTOCOBYBaBCsl [JIsi 3allo0iraHHs MavOyTHIN 3arposi MOXJIMBOIO HacCWIBCTBa IIif 4ac
CHOPTMBHMX 3MaraHb abo 3axofiB B iHTepecax TpoMajCbKOi Oe3Ileky, TOMY TIOro
3aCTOCYBaHHsA He OXOIUIIOBAJIOCS BU3HAUEHHSIM «KPUMIiHaJIbHOrO OOBMHYyBaueHHs». Y
38"s13Ky 3 mM Cy BcTaHOBUB, 1110 cTaTTs 4 [Iporokosry Ne 7 He 3acTocoByeTbest [14].

Takox He KOXXHe IIpOBa/PKeHHs, sIKe 3a HallilOHaJIbHVM 3aKOHOIaBCTBOM HAJIEXKUTH 10
AVICHUIDIIHAPHMX, Ma€ KPUMiHaJIbHWUV XapakTep y po3yMinHi KoHsentii. JIKmio y sramaHin
Buiie crpasi «EHrests Ta inmi npotu Higeprannis» (1976) €CITUI BBaxxas «KpyMiHaIbHM»
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KUIbKaMIiCAYHMIT OUCLHUIUIHAPHWUI apellT, TO 3BMYaVHl AVCHUIUIHAPHI IPOBa/KeHHS
IIIOJIO IIPeACTaBHUKIB OKpeMMx Ipodpecili, crpsiMoBaHi Ha 3a0e3leueHHS IOTPUMaHHSI
creriaibHMX IpodecintHmx 000B's3KiB Ta ernyHmx cragmaptis, €CITUI, sk npaswuio, He
posmanae gk KpuMiHaiueHi. Hampuxiian, y crpasi «Orekcanap Boskos mpotut Ykpainw»
(2013, §§ 93-95) Cyn p[iniioB BUCHOBKY, IO AMCLUMIUIIHApHe IIPOBa/KeHHs, sKe
3aBepIIIIOCs 3BUIbHEHHSIM CY/I1i 3 TT0Cajiy, He CTAaHOBWJIO KPMMiHaJIbHOI'O OOBMHYBaueHHs
y posyMinHi crarTi 6 Konseniii. ITomiOHoro BucHOBKy Besvika mastara fgiviinia y cripasi
«Pamym Hynemn ne Kapsasbio-i-Ca npotut Iopryraii» (2018, §§ 124-127), 3asHaumBIy,
III0 HaBiTh 3HAYHWUV PO3Mip AVMCIHUIUIIHAPHOTrO ITpady, KU Ma€ KapaJbHi O3HaKM, caM
co00I0 He ITepeTBOPIOE Bi/IIIOBiTHe IIpOBa/KEHHS Ha KpMMiHajIbHe. AHAJIOTIUHMI ITiAXiT
3actocoBaHo y cmpaBi «llarani mporm I'pemii» (2025, § 48), sAxa crocysaiacs
AVCUUIDTIHAPHOI BilIIOBiMaJIbHOCTI IpOKypopa [27-29].

Llen minxin iHomi migmaeTbcss KpuTuIli 3 600Ky HaykosLiB. Hampuxiian, JI. baxmaep
3BepTa€ yBary Ha CKJIaJHICTb OOIpYHTYBaHHS HEKPUMIHAJIBHOTO XapaKTepy
AVICUMIUIIHAPHMX CaHKIIIM, $Ki MalOTh BUpakeHi KapaylbHi O3HaKM i MOXYTb iCTOTHO
BIUIMBATK Ha mpodpecinHy Kap'epy cymni [30]. HesanexxHo Bim oriHKmM I1i€l mmcKyciitHOT
MO3MIIil BOHA MiATBEPKYE, IO I 3acTOCYyBaHHS IIPUMHIMIY «non bis in idem»
HeJOCTaTHbO IIPOCTO BU3HAYMTM BV BiOIIOBIOQJIPHOCTI 3a HaliOHaJIBHMM IIPaBOM Ta Ii
KapaJIbHy MeTy, ajle HeoOXimHa KOMIDIEKCHA OIiHKa HNPWPOAM IIPaBONOPYIIeHHs, KOJa
ajipecaTiB BIIIIOBITHMX HOPM, XapaKTepy Ta CyBOPOCTi caHKIII. Te caMe CTOCYETHCA OLIIHKM
OKpeMMX BUIiB aIMiHICTpaTMBHMX IIPOCTYIIKIiB i ImepeqOadeHnx 3a IX BUMHEHHS CaHKIIiN
[15, c. 129].

Hpyruii KOMIIOHEHT CTOCY€TbCS BU3HAuUeHHs «idem»: 4m cTOCyBaIics MHOXVHHI
IIPOBaJI)KeHHs «OJHOIO VI TOTO CaMOI'0 IIPaBOIIOPYIIIeHHS».

Ho 2009 poky npaxtuka €CITI i3 mporo nuranHsa Oysia femio cynepewnsoro. Sk
Bu3HaB caM CrpacOyps3pkuit cyn y crapasi «Ceprint 3onmoryxmH nipotn Pocii» (§§ 70-77),
paHillle BiH BUKOPUCTOBYBaB KiJIbKa pisHMX Miaxomis: 1) 3ocepeykeHHd Ha «OHIN i TiM
caMiVi IOBeIiHIIi» 3 OOKY 3asgBHMKA He3aJIe)XHO BifJ IopyaMdHol KBasTidpikaliil 11i€l IToBeIiHKM
(«I'papinrep mpotn Asctpii», 1995, § 55); 2) moxxmBicTs KBastidikartii Tvx camyx akTiB sIK
pisHMX npaBonopyIeHs («OsiBetpa npotu HBentiapii», 1998, §§ 25-29); anasti3 crisibHMX
«TOJIOBHUX eJIeMeHTiB» IpaBonopyieHs («Ppani dimep mporn Ascrpii», 2001, Ta iHmi).

Y 38’s13Ky 3 v y cripasi «Ceprivt 3osotyxus mpotu Pocii» Bermika Ilasara 3 meToro
rapMoHi3allii mpaktukyu Cyay BBakajla 3a HeoOXifHe HalaTy Y3ropkKeHe TiIyMadeHHs
IIOHATTS. «TOTO CaMOTO IIPaBONOPYIIeHHs» y KOHTeKcTi crarri 4 Ilporoxomy Ne 7.
3nivicHMBINM ODJIsAf, 3acTocyBaHHs KoHmemnnii «Non bis in idem» y Mexax iHmmx
dyHIaMeHTaIbHMX aKTiB MDKHapOAHOro IIpaBa (30KpeMa MIiKHapOIHOTO IaKTy IIPO
rpOMaIgHCBKI Ta HOJITUYHI IpaBa, AMepMKaHCbKOI KOHBEeHIIT 3 IIpaB JIIOIVHM, a TaKoX
Xaprii ocHoBHux mpaB €C), Cyn KoHcTaryBaB, IO METOMOJIOTiS, gKa (POKyCyeThcs
BUKJIIOUHO Ha (pOpMasIbHIl IOpUONYHIN KBaslidiKallil IpaBoIOpYyIlleHb, CTBOPIOE HaMipHi
oOMexeHHsI ISl peajsli3allii OCHOBOIIOJIOXKHMX iHAMBiAyasbHMX Ipas [13, c.13]. Tomy
3a3HauYeHy HOPMY HeOOXiTHO TpaKTyBaTW $IK iMIlepaTuBHY 3a00pOHY KpMMiHaJIbHOIO
HepeciIigyBaHHsI abO CyOBOrO PO3IVIAY HPYroro «IIpaBOIIOPYIIEHHS», SKIIO BOHO
BUIUIMBAE 3 iIeHTn4YHMX dakTiB abo pakTis, sKi € 1o cyTi omHakoBuMM (cripasa «Cepriii
3omnoryxun npotu Pocii» §§ 82-84) [12].

ITomasbiite yTouHeHHs (PaKTMYHOIO IAXOMY BigOysocs y pimreHHi «Xecyc ITiHbsi
npotu Ilopryramii» Big, 9 munaa 2026 poky, ne Benmka nmanata €CIUI nocnanacsa Ha HOBi
BUKJIVIKY, 3 IKMMW CTUKAIOTHCS HalllOHaJILHI OpTraHu BjIaIy y 3aXVICTI HaceJIeHHs BT eaJli
OLIBII BUTOHUYEHMX (POPM 3JIOUMHHOCTI Ta IIpaBoIopyIIeHs. Sk 3a3Haums Cyn Bigrerep
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yMoBa «idem» BBa’kaTVMeTbCs BUKOHAHOIO JIMIIIe B TOMY BUIIAJKYy, KOJIV iCTOTHI paKTM, II10
CTaHOBJIATh CYTTEBY CKIIQOBY IIEpPIIOrO «KPVMiHaJIBHOTO IIPAaBOIOPYIIEHHS», €
iJeHTMYHUMM TUM, IO CTajM IIJCTaBOKO [JII HOBOIO CYIOBOIO PO3IJIALY; IIPOCTOL
noibHocTi Oiytbire He Oyae mocraTHbO (§§ 223-225, 245-246) [17].

Tpetin xommoneHT (bis) mepembavae 3'sicyBaHHSI TOTO, Y CTaHOBJISAITb MHOXXVHHI
MpOBa/DKeHHS  IIOJI0 TOTOXHMUX akTiB 3a00poHeHe IIOBTOpHe KpUMiHa/IbHe
HepeciiigyBaHHs a00 IokapaHHs. [j1s bOro HeoOXiTHO BCTAaHOBUTY, UM OyJIO IIOIIepeaHe
BUIIpaBIaHHs abo 3acy>KeHHs OCTATOUYHMM 1 41 € HacTyIIHe IIpOBaj[KeHHsI [IOBTOPHUM Y
posyminHi crarTi 4 ITpoTokosy Ne 7.

LIg rapaHTis BK/IIOYae He jImile 3a00pOHY IOOBITHOTO IOKapaHHS 3a OfHe i Te X
IIPaBOIIOPYIIeHHs, ajle i 3aXWUCT BifJ, IIOBTOPHOTO CYIOBOrO HepeciigyBaHHd. [Hmmmm
CJIOBaM, 114 FapaHTisd HOIIMPIOETHCA 1 Ha BUIIAIKVL, KOJIV ITiCIIst OCTaTOYHOT'O BUIIPaBIaHHS
abo 3acyKeHHs 0coOM 111010 Hel po3IIoYaTo MOBTOPHE KpUMiHaIbHe IepecililyBaHHS 3a
Ti caMi paKTI, He3aJIeXKHO BiJJ TOTO, UM 3aBePIIIIOCs Apyre MpoBaKeHHH 11 3acyKeHHIM
abo sunpasganHaM («Ceprin 3ostoTyxin mporm Pocii», 2009, §§ 110-111 [12]).

Y crpasi «A Ta b mporut Hopserii» (2016, § 125) Cyn BusHaB, mio crarts 4 [TpoTokosy
Ne 7 He BMKITIOUWAE MOE€OHAHHS KUIBKOX BIIMIHHMX 3a HaliOHaJIbHOIO KiIacudikalli€ro
IIPOBa/KeHb, SIKIIIO BOHV MalOTh KPMMIHAJIBHUN XapaKTep Y KOHBEHIIVIHOMY PO3YyMiHHI,
ajie yTBOPIOIOTh JJOCTATHBO iHTerpoBaHy CHUCTeMY 3 TiCHVMM 3B'sI3KOM 3a CyTTIO Ta B 4aci (8§
125, 130) [16]. s orinku Takoro 3B's13ky CyJ1 BpaxoByBaB B3a€MO/IOIIOBHIOBAHICTb 11ijIell,
Neper1OavyBaHIiCTb TaKOrO IIO€QHAHHS IIPOBa/KeHb, B3a€EMOJII0 OpraHiB 3 MeTOIO
YHUKHEHHS 3aIBOro 1yOIIIoBaHHS JI0Ka3yBaHHS Ta BpaxyBaHHs BXe IIPM3HauYeHOI CaHKIIiT
PV BU3HAYeHHi CyKYyIIHOTO Tsraps Ayist ocoom (§§ 132, 134).

Y cnopasi «Xecyc Ilinpsur mpotu IMopryramii» CrpacOyp3bKuil CyJi YTOUYHUB CBO€E
PO3YMiHHS «iHTerpoBaHOI CUCTeMI», BUKIaJeHe y crpasi «A Ta b mporm Hopserii».
30Kkpema, UIA OILIIHKM B3a€MOMOIIOBHIOBAHOCTI IIpoBapkeHb CyJ,  3aIlIlpONOHYyBaB
HacaMITeper] IIOPiBHIOBATV OXOPOHIOBaHI HIVIMM IIPaBOBi iHTepecyt abo CyCIIiIbHI IIIHHOCTI,
a He 00OMeXyBaTVCs 3arajIbHMMY TBepI>KeHHIMM IIpo pisHi 111l caukuin (§ 230) [17]. TobTo
HeOOXiZTHO 3HAMTM CIpaBeyIMBUI OaJlaHC MDK 3axMCTOM IIpaB ocoOM BiAIOBimHO [0
NpUHIMILY «ne bis in idem» Ta HaTaHHSAM CyCIIUIBCTBY MOXJIMBOCTI perysItoBaTH IIKiIJIVBY
TIOBEJIiHKY 3a JOIIOMOTOIO BUBaXEHMX 3axomis [18].

Y masBanomMmy pimenHi Bermka mastata oHOBWIa Ta cucTeMaTu3yBasla KpuTepii, 3a
AKVIMV MHOXVHHI IIPOBa/IKEeHHsI MOXXYTb BBa)KaTWCs JIOCTaTHHO ITOB'I3aHVMM 3a 3MiCTOM 1
B 4aci: 1) un Oy7mm BinmoBigHiI IpoBaKeHHs CIIPsIMOBAHI Ha BUPIIIIEHHS Pi3HMX 3aXMUIIeHX
MIpaBOBUX iHTepeciB; 2) un Oyjla MHOXMHHICTb IIpOBa/KeHb IepedadeHa HalliOHaJIbHUM
3aKOHOABCTBOM i1 um Oysla BOHa IHepernbadyBaHOIO; 3) UM BCTAHOBJIIOE HalliOHaJIbHe
3aKOHO/IABCTBO YiTKi Ta epeKTMBHI ITpaBuIIa 11 3a0e3eueHHs] KOOPAMHALLil y ITpOBeleHHi
CYIOBMX IIpOIleciB, 3 AOTPMMaHHSM IIpaBa Ha 3axMCT, a TaKOX JId HpU3Ha4YeHHH
3araJIbHOro IOKapaHHs, sfKe OyJi0 O HpOHOPILIVHMM TSKKOCTI IpaBOIOPYIIeHb; 4) 4u
POBOIOVUIVCS BIANOBIIHI IIPOBa/PKEHHS CKOOPOMHOBAHO, 3 OOTPMMAHHSM IIpaBa Ha
3aXVCT, 1, ITeplIl 3a Bce, 4 OyJ10 3arajibHe IIpy3HaueHe [IOKapaHH: IIPOHOPLIIHNM TSDKKOCTI
[IpaBOIOPYIIIeHb, TAaKVM YMHOM, 11100 Ha BiIII0BiIHY 0coOy He OyJ10 MOK/Ia[eHO HaIMipHMIA
TATap IiCII4 3aKiH4eHHs OCTaHHBOTO BiATIOBiTHOTO ITpOBajl)KeHHs, i ui He OyJI0 IIOCTaB/IeHO
ITif] CyMHIB HacJTiIKM res judicata ImorepeTHbOTO OCTaTOYHOT'O BUIIPaBIyBaIbHOIO BIUPOKY;
5) un Oy BiAIIOBIOHI ITpOBa/KeHHS JOCTAaTHBO TiCHO IOB’g3aHi B Yaci, 11100 3aXMCTUTU
BiANIOBiHY 0coOY Bij HeBM3HauYeHOCTI Ta 3aTpmMOK (§ 250) [17].

Bognouac Cyzi 3ayBakuB, IO BUMOTa YHMKATV IIOBTOPHOIO AOCIIIDKeHHs [JOKas3iB He
IOBMHHA 3aCTOCOBYBATWCS MeXaHIYHO BCylleped He3a/IeXKHOCTI CYIiB i IpaBaM 3axmCTy (8§
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232-233), a mpOHOpLiNHICTb yciel CYyKyITHOCTI CaHKIIiVI Ma€ 0cOoOIMBe, iHKOJIV BUpilllaIbHe
3HaueHHs (§§ 234-237). PisHa TpuMBaJIiCTh i HEOIHAKOBUII YacC 3aBepIIIeHHS IIPOBaKeHb
cami coboI0 He BUKITIOYAIOTh JIOCTaTHBOTO 4acoBoro 3B's13Ky (§ 240). Otxe, ominka bis mae
Oyt He POpMaIbPHOIO, a KOMIUIEKCHOIO — 3 ypaxXyBaHHSIM 3aKOHOABYOI MoOfei Ta
peasibHOTO Hepebiry Bcix mposajKeHs [17].

ITonepennss mnpaktnka €CIUI posmexoByBajsla IIOCIOOBHI Ta IIapaylesbHi
NpoBa/DKeHHsA: caM aKT OJHOYACHOIO IX TIIOYaTKy He CTaHOBUB IIOBTOPHOIO
IepecililyBaHHsA, TOHOl £K IPONOBXEHHsS OPyroro HpoOBajKeHHs MicjIs OCTaTOYHOIO
BUPpIIIeHHs IIePIIOro 3a Bi[ICYTHOCTI HaJIXKHOIO 3B's3Ky MDK HVMM MOIJIO HOPYIIyBaTu
crartio 4 [Tporokony Ne 7 (3oxpema, «Garaudy v. France», «Zigarella v. Italy», «Tomasovi¢
v. Croatia», «Muslija v. Bosnia and Herzegovina») [13, c. 17]. IIpote micis pimreHs «A and
B v. Norway» Ta «Jesus Pinhal v. Portugal» ocTaTouHicTB pillteHHs B OHHOMY 3 IIPOBa/IKeHb
cama I10 co0i He BUKJIIOYa€ 3aBepIlleHHs iHIIIOro, SIKIo o0uMaBa € CKIaJOBUMM JI0CTaTHbO
iHTerpoBaHoOl cucteMn. BogHouac mmpocTuit KajleHoapHUI 30ir IpoBa/)keHb He TOBOOUTD
IXHBOI 3MiCTOBHOI iHTerpoBaHoCTi [16; 17].

Y cipasi «Mixasnake ipotnt Pymynii» (2019, § 115) Cyn geTaspHile pos’sSiCHUB CBOIO
MEeTO/IOJIOTIIO OILIIHKM OCTaTOYHOCTI pimeHH:d. BiH posmiymaums, 1o IIpyt BCTaHOBJIEHHI
«3BUUAVHNX» 3aco0iB IIPaBOBOrO 3axXMCTy B KOHKPETHIN cHpasi I miTten crarri 4
ITpoToxony Ne 7 HartioHaJIbHe 3aKOHOJABCTBO IIOBMHHO BiANOBiIaTV NPVHIINITY IIPaBOBOI
BU3HAYEHOCTI, SIKUVI BUMarae, oo cdepy 3acTocyBaHHsA 3aco0y IpaBOBOTO 3aXWUCTY IS
uistenn crarri 4 Ilporokoiry Ne 7 Oysio 4WiTKO OKpecjieHO B uaci, a Ipoleaypa VOoro
BUKOPUCTaHHA OyJla 3pO3yMiJIOIO IJI TMX CTOPiH, SKMM H03BOJIEHO CKOPWCTATUCS IIVIM
3aco00M ITpaBoBOro 3axucTy. Y ripoMy X acrekti Cyza Pagy €sponyt Harosomrye, o craTyc
«3BMYAVIHOTO» 3aco0y IMpaBOBOTO 3axMUCTy HeBipVMBHO MOB'SA3aHMUII i3 HasBHICTIO YiTKMX
YacoBVIX MeX IIJIS VIOTO peajtizariil, TOOTO cyoBe pilleHHs HaOyBa€ CTaTyCy OCTaTOYHOTO,
TOAI KOJIV 3aBePIIYETLCS CTPOK OCKap KeHH: CY[OBOIO pillleHHs i y4YacCHUKM IIpoIecy
CBimoMo umt O6e3isUTHHO IIPOITYCTIIIV BCTAHOBJIEHMVI TEPMIH 171 110TO OCKap KeHHs [11].

Crarra 4 ITporokoiry Ne 7 rapaHTye 3axMCT Bifl IIOBTOPHOIO IlepecililyBaHHS [
IOPUCAMKILIEO Ti€l caMoi Aep>kaBy; cama II0 cobi BOHa He BCTaHOBIIIOE MiXep>KaBHOT
3a00pOHM MOBTOPHOIO KpUMIHAJIBHOTO HepeciigyBaHHs. Y crpasi «Krombach v. France»
[19] 3asBHUMK HOCWIaBCca Ha IOIlepeHE MPUIIMHEHHS IepeciimyBaHHd y HimewunHi Ta
nopaieine 3acymkenns y @panuii. €CIUI BusnaB ckapry 3a crarrero 4 IIporokony Ne 7
HecyMiCHOIO ratione materiae, OCKUIbBKM IIPOBa/pKeHHS 3[iVICHIOBJII OpraHu Pi3HMX
nepxas. IIpm npomy Cyn He BCTaHOBIIIOBaB, UM JIOPiBHIOBAJIO HiMeIIbKe pillIeHH:
OCTaTOYHOMY BUIIPaBJaHHIO B KOHBEHIIITHOMY PO3yMiHHI.

OmHak 11e oOMeXxeHHsI cTocyeThesi came cTatTi 4 IIporokony Ne 7 i He o3Hauae, 110
NpyHUOUII hon bis in idem 3arajoM 1os6asiieHNI TPaHCKOPIOHHOIO BUMIipy. BinmosimgHi
rapaHTil MOXYTb BUIUIMBATHM 3 iHIIMX MDKHapOIHMX JIOrOBOpPiB, mpaBa €BporercbKoro
Corosy abo HaIliOHaJIbBHOTO 3aKOHO/IaBCTBa JIePKaBb.

TviM He MeHI1Ie, 3TiTHO 3 MOJIOKeHHAMM IYHKTY 2 ctaTTi 4 IIpoTokony Ne 7 KonseHiit
OpuHIMI «non bis in idem» nHe nepemxomkae [JorosipHuM [lepXaBaM BiTHOBUTU
IpOBaJI)KeHH: Y CIIPaBi, SIKIIO 3 ABJIAI0THCS HOBI paKTV a0 SIKIIO B IPOBa/)KeHHI BUSBJIEHO
CYTTEBUVI HEIOJIIK.

YV cnpasi «Mixantake mpotu Pymynii» (§§ 131-133) [11], Cyn, po3TiiymMadmB IOHSTTS
HOBUX a00 HOBOBMSBJIEHMX (PAKTiB UM BUSBJIIEHHS CyTTEBUX HEMOJIKIB y IOIepeIHbOMY
CyIOBOMY posmsadi. BiH 1osgcHMB, II0 BOHM € aJIbTepHaTMBHVMM, a He CYKYIIHUMU
ymoBammt. Crrim 3asHaumTy, 110 pakTwuHi maHi, sSKi 00'€KTMBHO Maym Micre Iiif, 9ac
CJlyXaHHs, IIpoTe He Oy BioMi CyZOBOMY OpraHy i pO3KPWIVICS BUKIIIOYHO IIiCIIS
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3aKiHUeHHs IIpoliecy, KBasliiKylOTbcs $SIK «HOBOBWMSBJIeHi». HaTowmicTe 110 KaTeropii
«HOBVIX» HajleXaTb Ti 0OCTaBMHM, BUHMKHEHHS SKMX BiIOysIocs BXe ITiC/IS 3aBepIlIeHHS
cymoBoro posmrany. BogHouac ysarasibHeHa mediHiIlisi «HOBMX UM HOBOBUSIBIIEHMX
00CTaBMH» OXOIUIIOE TAKOX IIOSIBY 1O/TaTKOBOI JTOKAa30BO1 Dasy, sika Hi,[[TBGp,Z[)KyEZ TIO/Iil, Mo
BXe iCHyBaJIV B MUHYJIoMy [11].

ITonATTss «CyTTEBI HEOOJiKM» B PO3yMiHHI NMyHKTy 2 crarri 4 IIpotokomy Ne 7
NeperOavae, IO JIMIINEe Ceplio3He IOpYyIIeHHs IpoliecyaJlbHOI HOPMM, siKe iCTOTHO
HigpuBae IIUICHICTh IIONEPeHbOTO ITPOBA/KEeHHS, MOXKe CIyTyBaTW MiJCTaBOI I
BiTHOBJIEHHSI TaKOT'O ITPOBAIKeHHs 1 MOTipIIeHHs CTaHOBMUIIA OOBMHYBAa4eHOro, SIKIIO
vioro OyJio BUIIpaBHaHO y BUMHEHHI 3JI04MHY abo MOKapaHO 3a MEHII TSDKKUM 3JI0YVH
3riTHO 3aKOHOJIaBCTBA. LIepe:«r, I1e 3BMYavHIII IIOBTOPHUII IIePerJIsa/] HasiBHOI JJOKa30BO1 Oasu
BUIIIIM CYZIOM YU HPOKYpPOpPOM He MOXe CJIyryBaTyl JIETITMMHOIO IIPVYMHOIO IS
CKacyBaHHS TaKOIO pillleHHs Ta IOTipllleHHs cTaHOBMIIa ocoOu. HaroMicTe y curyarisix,
Je ocoby BxXe BU3HaHO BMHHOIO, HOpMuU cTaTTi 4 ITporokony Ne 7 He nepemkomKarmoTh
Bi/THOBJIEHHIO ITPOBa/)KeHHs Y CIIpaBi Ha KOPUCTb 3acCyKeHOro Ta Oyab-sKill iHIIi 3MiHi
CYZIOBOTO PillleHHs], SKINO I il cIpsMoOBaHI Ha 3axWCT iHTepeciB Ta IOKpallleHHs
IIpaBOBOro craHoBuia 3acymkeHoro. 3aranom €CIIUI  marosomrye: jerajibHUMM
repenyMoBaMV IS BiTHOBJIEHHSI IIPOIIeCy 3TifiHO 3 ITyHKTOM 2 craTTi 4 [TpoTokomy Ne 7 €
mumire Ti pakTopy, SKi «BIUIMBAIOTh Ha pe3ysIbTaT CIpaBi», TOOTO 34aTHI KapAMHAIBHO
3MiHUTYU (piHaJIBHUV BUCHOBOK Y CIIpaBi, He3aJIeXXHO Bifl TOro, MaTMMe Iie IIO3UTUBHU Ui
HeraTMBHMI HACITIIOK It camoi ocobu [13, c. 25].

[Tpuxitaay ckIaJHOIIIB 3aCTOCYBaHHS IIPVHLMITY «non bis in idem» MoxHa 3HanTH i
B IPaKTUIll YKpaiHChKMX cyAiB. 3okpema, /1. C. Asapos, JOCIPKyIOUM CIiBBiTHOIITEHHS
LIbOT'0 MPVHIVITY 3 BUJaMV IOPUIVYHOI BiATIOBITaJIbHOCTI, 3BepTac yBary Ha HeZIOCTaTHICTb
CyTO Tayly3eBOro momily caHKOin [21]. YV mocraHoBi 00’emmanoi masatm KacariitHoro
agMiHicTpaTuBHOrO cyay y ckiani Bepxosnoro Cyny Bim 22 rpynrs 2020 poxy y cripasi Ne
260/1743/19 posmisgasocss MUTAHHSA PO MOXJIMBICTE OFHOYACHOTO 3aCTOCYBAaHHS [0
ismuHOI 0coOm - mipmpueMiis mrpady 3a PaKTUIHM HOITYCK IIpalliBHMKA 710 poOoTH Oe3
odpopmiieHHs TPYyOoOBOro moropopy 3a crarrero 265 K3mll Ykpainm Ta mrpady 3a
vacTHOO TpeThoro crarTi 41 KYmAIL PosmexysaBum 11i caHKINT gk d¢iHaHCOBY 1
aAMIiHICTpaTVBHY BiIIOBiAAJIbHICTE 3a HallioHaJbHMM IpaBoM, Cyna BOmHOYAC JTOC/IIIVB
MOJKIVBICTB IX IIOEAHAHHS 3 TIOMISAY IPUHIIMITY «non bis in idem» i AifiIoB BMCHOBKY Ipo
HEeIIPUITYy CTYMICTh OTHOYaCHOTO 3aCTOCYBAaHHS 3a BiIIOBimHVIX 0OcTaBMH [22].

IIvTanHsa CHOiBBITHONIIEHH:A Pi3HMX HOPOBa/PKeHb IIOCTaBaJIM TaKOX Y IIPaKTWII
Kacaminaoro xpumiHaisHoro cyay y ckiani Bepxosnoro Cyay (KKC). Tak, y mocraHoBi
o0’emnanol nasatu Bif 2 rpyaHs 2019 poky y cropasi Ne 612/712/16-x po3mispasacs
CUTYyallisi OPUTATHeHHs ocoOM [0 aJMiHicTpaTMBHOI BiNIOBiHaJIBHOCTI 3a KepyBaHHS
aBTOMOO1/IeM miciisl mo30aBileHHs paBa KepyBaHH4 (dacTuHa Tpets crarti 126 KYnAIl y
TOMIIIHIN pefakilii), a 3roloM - [0 KpMMiHaJIbHOI BiAIIOBIHaJIbHOCTI 3a YXWIEHHS Bif
BinOyBaHHs NoKapaHH: (dacTyHa nepina cratti 389 KK Ykpaian). Y 1in ciipasi BepxosHmiz
Cyn cpopMyITroBaB yMOBM HECyMiCHOCTI TaKOIO IepecililyBaHH 3 IIPYHLINIIOM «non bis in
idem» Ta mpmsHa4MB HOBUM aneALiHUN po3rry [23]. B inmmix ciipasax KKC orriHroBas
CIIIBBITHOIIIEHHs IIpoBa/pKeHb 3a crarreo 124 KYOAII miomo mHOMIKOIKeHHsS MavHa
BHACJIIIOK TOpOXHBO-TpaHcriopTHOI npuroay (I TII)i 3a wactuHOoO niepioro crarti 286 KK
YKpaiHu 1010 3aIloflissHHS TiJIECHUX YIIKOIKeHb (IlocTaHOBM Bi 2 oBTHs 2018 poky y
crrpasi Ne 369/2124 /15-x Ta Bin 8 rpyaHs 2022 poky y cipasi Ne 686,/11795/17; B octaHHi
CIIpaBi aJIMiHiCTpaTMBHe IpPOBaIlKeHHs Oyslo 3akputo) [24; 25], a TakoX HpoBa/keHb 3a
vacTmHo 1nepmoro crarTi 130 KYAIT i wactnaoro gpyroro crarri 286-1 KK Ykpainm y

ISSN 3083-7979

40



41

Journal of International and European Law, 2026. Issue 2

3B’43Ky 3 KepyBaHH:M y cTaHi cIl’ gHiHH4 Ta I TI113 TiiecHMMM yIIIKomKeHHAMM (IIOCTaHOBa
Bif, 1 TpaBHs 2024 poky y crpasi Ne 607/13421/22) [26].

Taxym ummaom, possutok npaxtukm CCIUI momo mpuHmmmy «non bis in idem»
XapaKTepU3y€eTbCsl He TUIBKM PO3LIVMPeHHSAM cdepyr 3acTOCyBaHHsS TapaHTIil 3aBIsSKN
aBTOHOMHOMY TJIyMa4yeHHIO KpVMMiHaJIBHOIO XapaKTepy IIpoBaKeHb, a 1 yCK/IaJHeHHIM
KpUTepiiB OILIHKM JOIYCTMMOCTI MHOXMHHOIO IlepeciliyBaHHs 0cobu 3a Ti caMmi dakTu.
Pimennsa Benmmkoi nastat y cropasi «Jesus Pinhal v. Portugal» Big 9 mumnas 2026 poky
30epemio dakTWYHMUI INiAxig [0 idem, BogHOYAC YTOUHMBIIM BUMOIY TOTOXHOCTI
MaTepiaJibHUX (PaKTiB, 1 crcTeMaTVU3yBaJI0o KpUTepil BU3HaUeHHsS 3MiCTOBHOI Ta 4acOBOI
iHTerpoBaHOCTI mMpoBa/XeHb 3a bis [17].

Orxe, BcTaHOBJIEHHs idem came 110 co0i He O3Ha4a€ aBTOMATWYHOIO ITOPYIIEHHS
cratrti 4 Ilporokonmy Ne 7, gaKmio mepkaBa INEpPeKOHJIMBO JOBee, IO MHOXXMHHI
IPOBa/KEeHHs yTBOPIOBaIM AOCTaTHBO IHTErpOBaHy CHUCTEMYy IIPaBOBOI'O pearyBaHH:.
BinMmiHHICTE OXOPOHIOBaHMX iHTEpeciB y IIbOMY pa3i CTAaHOBWUTH JIMIIE OAVH i3 KpUTepiis;
HeOOXiZTHOIO € TaKOX peasIbHa IepeBipKa IepefdauyBaHOCTi, HOPMaTUBHOI Ta IIPaKTUYHOL
KOOPIMHaIlil, ITOBaru J10 Ipas 3aXVCTy, IIPONOPILIIHOCTI CyKYITHOT'O TATAPsI 1 OCTaTOYHOCTIL
nontepenHroro BuripasganHs. I[Tpaktnka KAC i KKC BC cBigunts, 110 dpopMasibHO pi3Hi
MIpOLIeAy PV MOXYTb IIPUXOBYBATI SIK (PaKTHUUIHe AyOsIIOBaHHS, TaK i HpaBOMipHY peakIIito
Ha pi3Hi icTOTHI aKTV UM HaC/IIKY; OTXe, CyJOBUI KOHTPOJIb Ma€ CIIVpaTycs Ha BCi eTamn
KOHBEHIIITHOTO TecTy [22-26].

BucnoBkn. CyyacHa TpaHcdopwmalliss mpuHUMIly non bis in idem, Takum umHOM,
BifoOpaxkae momryk OajlaHcy MiX edeKTMBHICTIO JAepKaBHOIO pearyBaHHSI Ha CKJIa[IHI
MIPaBOIOPYIIIEHHS Ta 3aXMCTOM OCOOM Bif] TOBTOPHOTO KPUMIHAJIIBHOIO IlepeciIiTyBaHHs.
Ha wam morssan, 3abe3meumTyt BiOMOBIAHICTH TAKOrO MiAXOMY IIpM3HAYEHHIO CTaTTi 4
ITpoToxomny Ne 7 MoXKHa JIvIIIe 32 yMOBM CYBOPOI ITepeBipKM IHTerpOBaHOCTI ITPOBaJIKEHb,
a He (POpMaJIBHOTO MOCWIAHHS Ha IxHi pi3Hi 1ii. Lle mMae ocobimBe 3HaueHHS i WA
yKpailHChbKOI IPaKTUKM 3acTOCYBaHHSI Pi3HMX 3a HallilOHaJIbHOIO KilacudiKalli€lo BUIiB
BimoBigayIbHOCTI. [t YKpalHm BaXIMBMMM HaIpsIMaMM € PO3BUTOK MexaHi3MiB
KOOpAMHALIl TOB'SI3aHMX IIpOBa/KeHb 1 3a0e3ledyeHHs! IIPOMOPLINMHOCTI CYKYIIHMX
caHKIi. 1o IpWVHATTA CIeliaJIbHMX 3aKOHOOABUMX IIpaBWI CJIifl BUKOPWUCTOBYBaTHU
HasBHI IIOBHOBaKEeHH: Il OLIIHKM Ta MOTVMBOBAHOI'O BpaxXyBaHH: ITOIIePeqHiX IIPaBOBYIX
HaCJIiJIKiB, 30KpeMa IiJI Yac iHayBigyastisanil KpyMiHaJIbHOIO IIOKapaHHs B MeXXax CTaTTi 65
KK Vkpaiun. Take BpaxyBaHHS Ma€ AOIOMDKHMI XapakTep i He mimMiHse HeoOximHOTO
3aKOHOJABYOIO 3B'$I3Ky MDK ITPOBA/KEHHSAMY Ta He yCyBa€ CaMOCTIVIHVIX IIOPyIIeHb Nnon
bis in idem.
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LEGAL PERSONALITY AND ASSOCIATIONAL AUTONOMY IN POLISH AND
UKRAINIAN PRIVATE LAW

An association originates in the exercise of individual autonomy, yet its
institutionalization inevitably raises questions concerning collective legal identity,
organizational independence, representation, patrimonial autonomy and participation in
legal relations. Legal personality is traditionally regarded as the principal juridical
mechanism through which such collective autonomy acquires an independent legal form.
This article argues, however, that legal personality should not be equated with the entirety
of an association’s legal existence. Rather, it represents one, albeit particularly developed,
manifestation of a broader phenomenon which may be designated as associational
autonomy.

The article undertakes a comparative analysis of Polish and Ukrainian private law,
focusing on the legal status of associations operating with and without legal personality and
on the manner in which these organizational forms are accommodated within private
international law. Particular attention is devoted to the Polish distinction between registered
and ordinary associations and to the Ukrainian statutory possibility for public associations
to operate either with or without legal-person status. The analysis further examines the
respective conflict-of-laws rules concerning the personal law, capacity and representation
of legal persons, with particular emphasis on the Ukrainian regulation of foreign
organisations lacking legal personality.

The article advances the proposition that contemporary private law should move
beyond the rigid binary opposition between legal persons and legally irrelevant collectives.
A functional conception of organizational subjectivity offers a more adequate analytical
framework, particularly for cross-border relations in which the legal order of the forum is
confronted with organisational forms originating in another jurisdiction. Such an approach
reconciles organisational autonomy with third-party protection and territorial regulatory
interests and may contribute to the further Europeanisation of Ukrainian private law.
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Kyuyk Csirsmana, Kipisik Okcana. FOpuamndyna npaBocy0’€KTHiCTh Ta aBTOHOMis
00’eqHaHP y I0JILCBKOMY Ta yKpaiHCBKOMY IPMBAaTHOMY IIpaBi.

O0’egHanHg BUHMKAE BHACIIAOK peasTisallil iHAMBiAyaJIbHOI aBTOHOMII, IIpOTe T10TO
iHCTUTyasTi3allis HeMMHydYe HOPYIIY€ MUTaHHS, IO CTOCYIOTHCA KOJIEKTMBHOI IIPaBOBOI
1MeHTYHOCTI, opraHisarinHol He3aJIeXKHOCTI, IIpeICTaBHUIITBA, MaVHOBOT
BiJOKpeMJIeHOCTi Ta yd4acTi y mpaBoBigHocuHax. IIpaBocyO’ekTHICTh TpaawiliiHO
pO3IIIANAETbCS 4K OCHOBHWV IOPVAMYHWI MexaHi3M, 3a [JOIOMOIOK SKOTO TakKa
KOJIEKTVMBHA aBTOHOMisl HaOyBae caMoCTiiHOI IIpaBoBoi ¢dopmm. Y cTaTTi, OfHaK,
CTBEPIIKYEThCH, 10 IIPAaBOCY0’ €KTHICTh He CJIifl OTOTOXHIOBATHU 3 YCIM IIpaBOBUM OyTTSIM
o0’emnanHsa. HaTomicTe BOHa € ogHMM i3 mposBiB - XO4ya ¥ OCOOJIVMBO PO3BMHEHVIM -
IIVPIIOTO SIBUIIIA, SIKe MOXKHA BU3HAUYUTH K «aBTOHOMIIO 00’ €THaHb».

Y craTTi 3[iVICHIOETBhCS MOPIBHAUIBHUI aHajli3 MDKHApPOIHOIO IIPMBATHOIO IIpaBa
ITomemni Ta YKpaiHM; OCHOBHA yBara HNPpWOUISETbCS IIPaBOBOMY CTaTycy o0’€qHaHb, IIIO
AIIOTH 5K i3 HAOYTTSIM IpaBocy 0’ €KTHOCTI, Tak i 6e3 Hel, a TaKOX TOMY, SK I1i OpraHi3aiinHi
dopMm  iHTErpyroTbCs B CHUCTeMy MDKHapOAHOIO IIPMBAaTHOIO IIpaBa. 30KpeMa,
PO3IIISIAETHCS TTOIIBCHKMI TIIIXI/, IIT0 PO3Pi3HSIE 3apeecTpoBaHi 00’ €IHAHHS Ta «3BMYaVHI»
(He3apeecTpoBaHi) 00’e€qHAHHSA, a TaKOX IlepembadeHa YKpPalHCBKMM 3aKOHOABCTBOM
MO>KJIVIBICTB [IJTI TPOMAZICBKIMX 00 €THAHb IigTI 5K 31 CTaTyCOM IOPVUIANIHOL 0cO0M, Tak i 6e3
HbOoro. KpiMm TOro, aHasti3yroTbcs BiAIIOBIAHI KOJIi3iVIHi HOpMM, ITI0 CTOCYIOTBCSI OCOOMCTOrO
3aKOHY, IIPaBO3JATHOCTI Ta IIpeCTaBHUIITBA IOPUANMYHMX OCiO; OCOONMBUIL aKIIeHT
3po0sieHO Ha yKpalHCBKOMY peryJIOBaHHI [isUIPHOCTI iHO3eMHMX OpraHisailivi, ki He
MaloTh CTaTyCy IOPUANYHOI OCOOMN.

Y craTTi CcTBEpIPKY€EThCs, IO CydacHe IpMBaTHE IIPaBO ITOBMHHO BUVTU 3a MeXi
JKOPCTKOT OiHapHOI OMO3MLIiT MiXK IOPVUIVMYHVMM 0cOOaMM Ta IOPUANYHO HepesleBaHTHUMU
KostekTvBamy. DyHKITiOHaIbHA KOHIETIITis OpraHi3aIintHol cy0'eKTHOCTI IIPOIIOHYE OiyThIr
aJleKBaTHY aHaJITUMYHYy OCHOBY, 30KpeMa JyId TPaHCKOPAOHHWX BIIHOCUMH, y SKMX
IIPaBOBUI IIOPAIOK KpaiHM cyly KOH(JIIKTY€ 3 opraHizalinH1Mu popMaMy, 110 [IOXOOATh
3 iHI01 FoprcauKIii. Taxnm mifgxin, y3romkye opraHisaliiiny aBTOHOMIIO i3 3aXVICTOM TpeTix
CTOPIH Ta TePUTOPIiAJIbHUMM PeryJISTOPHUMM iHTepecaMy i MOXXe CIIPUSITU ITOHaJIbIIIiV
€BpoIreisariil yKpalHCbKOrO IIPVBATHOTO IIpaBa.

KatouoBi caoBa: npabocy6'exmuicme, 10puduuni nocayeu; abmoHomia —acoyiayitl;
opeawizayitina npabocy6'ekmuicme, 0puduuHa ocoba; npubamue npabo; MixuapooHe npubamte
npabo.

1. INTRODUCTION

Associations constitute one of the most enduring legal forms through which
individuals transform private autonomy into collective action. Their legal significance,
however, extends considerably beyond the constitutional recognition of freedom of
association. Once a collective acquires a stable organisational structure, it inevitably enters
the domain of private law: it may acquire property, conclude contracts, employ persons,
incur liabilities, appoint representatives and, in appropriate circumstances, participate
independently in judicial proceedings. The law must therefore determine at what point a
collective cease to be merely an aggregation of individuals and acquires an autonomous
juridical identity [1; 2].
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The conventional response is the institution of legal personality. A legal person is
distinguished from its members; rights and obligations are attributed to the entity itself; its
patrimony is separated from that of its participants; and its legal existence ordinarily
survives changes in membership. Legal personality thus performs an essential function of
juridical individuation [3].

Yet this traditional model conceals an important conceptual difficulty. Associations
may be legally recognized and organizationally autonomous even where they do not
possess full legal-person status. The absence of legal personality does not necessarily
transform an organized collective into a legally invisible phenomenon. It may instead
indicate a different degree or mode of juridical autonomy [4].

This problem is particularly apparent in Polish and Ukrainian law. Both systems
recognize associations as legally protected forms of collective organization and both permit
forms of association which do not possess full legal personality. Nevertheless, they employ
different legislative techniques to articulate the relationship between organisational form
and juridical status [1; 2].

Polish law distinguishes principally between registered associations, which acquire
legal personality through registration, and ordinary associations (stowarzyszenia zwykte),
which constitute a simplified organizational form without legal personality. Ukrainian
legislation adopts a different but conceptually comparable approach by expressly
permitting public associations to operate either with or without legal-person status [1; 2].

The issue acquires an additional dimension when an association crosses a national
border. Private international law must then determine not merely whether an organization
exists, but which law governs its status, whether its organizational capacity will be
recognized, how its representatives may act and to what extent the forum may impose its
own mandatory rules [5; 6].

The present article therefore addresses the following questions: (1) What is the
relationship between legal personality and associational autonomy in Polish and Ukrainian
private law? (2) Does the absence of legal personality necessarily entail the absence of
independent organizational subjectivity? (3) How should organisations lacking legal
personality be accommodated within Polish and Ukrainian private international law?

The central thesis is that legal personality should be understood as an institutional
form of associational autonomy rather than as its necessary precondition. From this
perspective, the more fundamental category is not the legal person as such, but the legally
recognized capacity of an organized collective to generate juridical effects independently,
or partially independently, of the individual legal positions of its members [4; 7].

2. ASSOCIATIONAL AUTONOMY BEYOND LEGAL PERSONALITY

The legal regulation of associations is founded upon a structural paradox. The
association derives its existence from the autonomy of its members, yet its very purpose is
to transform that individual autonomy into a collective institutional form capable of
enduring beyond particular acts of individual participation [8].

This transformation gives rise to what may be termed associational autonomy: the
legally protected capacity of an organized collective to determine its objectives, internal
structure, membership, governance and modes of external representation [1; 2; 8].

Such autonomy is conceptually broader than legal personality. Legal personality
primarily answers the question who is the bearer of rights and obligations? Associational
autonomy, by contrast, addresses the prior institutional question who is entitled to
determine the existence, structure and functioning of the collective through which those
rights and interests are pursued?
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This distinction is not merely terminological. An association may possess considerable
internal autonomy without having an independent patrimony or complete civil capacity.
Conversely, legal personality may institutionalize autonomy but does not itself exhaust the
normative content of the freedom of association [7; 8].

The European human-rights framework reinforces this distinction. Article 11 of the
European Convention on Human Rights protects freedom of association not as a purely
abstract entitlement to assemble, but as a condition of effective collective participation in a
pluralistic society. The European Court of Human Rights has consequently treated the legal
ability of an association to organise and function as an important dimension of effective
associational freedom. The refusal or excessive difficulty of obtaining legal personality may,
in appropriate circumstances, impair the practical exercise of that freedom [9].

Accordingly, legal personality should be approached functionally. Its importance lies
not in the formal label attached to an organization, but in the juridical capacities which that
status makes possible: autonomous ownership, contractual capacity, procedural standing,
representation, continuity and allocation of liability [3; 9].

This functional perspective is particularly important for organisations which
deliberately operate without legal personality. Their members may require an institutional
framework for collective action without necessarily seeking the complete patrimonial and
organizational separation associated with incorporation [4].

3. THE POLISH MODEL: DIFFERENTIATED ORGANISATIONAL
SUBJECTIVITY

Polish law provides a particularly instructive example of differentiated associational
autonomy. Under the Polish Law on Associations of 7 April 1989, an association is founded
upon voluntariness, self-government, permanence and a non-profit character [10]. It
independently determines its objectives, programmes of activity and organisational
structure. The statutory emphasis on self-government is significant: organisational
autonomy is not created by registration; rather, registration provides the institutional
mechanism through which that autonomy may acquire full juridical expression.

The Polish system consequently recognises different organisational levels. A
registered association acquires legal personality upon entry into the National Court
Register. It becomes an autonomous legal person capable of participating in private-law
relations in its own name.

An ordinary association (stowarzyszenie zwykte), by contrast, does not possess legal
personality. Nevertheless, it is not simply an informal gathering devoid of legal relevance.
It is a legally regulated organisational form whose internal structure, representation and
activity are subject to statutory rules [1].

This distinction is doctrinally important because it demonstrates that Polish law does
not identify “association” and “legal person” as synonymous categories. The registered assoc
iation may be described as possessing full organisational subjectivity, whereas the ordinary
association represents a more limited form of functional organisational subjectivity. The
difference is particularly visible in the sphere of property and representation. The legal
person possesses a distinct patrimonial sphere and acts through legally established organs
or representatives. The ordinary association operates within a more restricted framework,
with legal consequences more closely connected to its members and designated
representatives [11].

The Polish model therefore suggests that juridical autonomy is not necessarily binary
[4]. It may be graduated according to the organisational form chosen by the participants.
Such differentiation is of considerable relevance to comparative private law because it
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prevents the category of “non-legal person” from becoming analytically synonymous with
“non-entity”.

4. THE UKRAINIAN MODEL: ASSOCIATION WITH OR WITHOUT LEGAL-
PERSON STATUS

Ukrainian legislation adopts an equally significant, although structurally different,
approach. The Law of Ukraine “On Public Associations” expressly permits a public
association to operate with or without legal-person status [2]. A public association with legal
personality constitutes a non-entrepreneurial company and may independently participate
in civil-law relations, acquire property and non-property rights and exercise legally
recognised powers.

The statutory distinction is therefore not between “association” and “non-association”,
but between different juridical modes of existence of an association. This is particularly
important from the perspective of private law. The existence of an association without legal
personality demonstrates that the legislature recognises a legally meaningful organisational
structure even where the collective has not acquired complete juridical separation from its
members [4].

The difference may be conceptualized through the following sequence: collective
association — organisational autonomy — legal recognition — functional capacity — legal
personality.

Legal personality represents the most developed form of this progression, but it should
not retrospectively be treated as the source of every preceding form of organisational
autonomy. The Ukrainian model is therefore potentially more receptive to a functional
understanding of organisational subjectivity [2]. Its legal architecture allows the association
to exist as an organisational phenomenon while leaving the participants to determine
whether the additional status of legal personality is necessary for their purposes.

The significance of this approach becomes especially apparent in private international
law, where Ukrainian legislation contains a provision expressly addressing foreign
organisations which do not possess legal-person status under the law of their state of
creation.

5. LEGAL PERSONALITY AND PRIVATE INTERNATIONAL LAW

Cross-border activity exposes the limitations of a purely domestic understanding of
legal personality. A legal person created under the law of State A may conclude contracts,
acquire property or establish organisational relationships in State B. The forum must
therefore determine whether the entity's status is recognised, which law governs its internal
organisation, and which restrictions may be imposed upon its capacity or representation.

Both Polish and Ukrainian private international law principally resolve these
questions through the concept of the personal law (lex societatis) [1; 10].

Article 17 of the Polish Act of 4 February 2011 on Private International Law generally
subjects a legal person to the law of the state in which it has its seat. This law governs a
broad spectrum of matters, including the creation, transformation and termination of the
legal person, its legal nature, capacity, organs, representation and membership [6].

Ukrainian law adopts a substantially comparable structure. Article 25 of the Law of
Ukraine “On Private International Law” designates the law of the state in which the legal
entity is situated as its personal law, while Article 26 subjects the civil capacity of the legal
entity to that personal law [5]. The convergence is significant. Both legal systems recognise
that organisational identity cannot be reconstructed independently in every jurisdiction in
which the entity happens to operate. The personal law provides continuity and
predictability.
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Yet the Ukrainian system contains an especially important refinement. Article 27 of the
Ukrainian Law on Private International Law specifically regulates a foreign organisation
which does not possess legal-person status under the law of the state in which it was created
[5]. The provision thereby expressly acknowledges a category situated outside the classical
binary of legal person/non-person.

This rule deserves particular doctrinal attention. It demonstrates that the Ukrainian
legislator does not treat absence of legal personality as equivalent to absence of legal
existence for conflict-of-laws purposes. The implication is profound: an organisation may
remain legally relevant across borders even when it cannot be characterised as a legal person
in the traditional sense.

6. FROM LEGAL PERSONALITY TO ORGANISATIONAL SUBJECTIVITY

The comparative analysis suggests the necessity of distinguishing three analytically
separate categories: (1) legal personality, (2) legal capacity, and (3) organisational
subjectivity.

Legal personality concerns the juridical status of an entity as an autonomous bearer of
rights and obligations. Legal capacity concerns the range of rights and obligations which
the entity may acquire. Organisational subjectivity concerns the prior and broader question
of whether the legal order recognises the collective as an organised structure capable of
producing legally relevant effects [3; 4; 7].

This distinction is especially useful in private international law. Consider an
association created in State A without legal personality which subsequently operates in
State B. A rigid territorial approach might conclude that, because the organisation is not a
legal person under State A's law, there is nothing for State B to recognise. A functional
approach produces a different result.

The relevant questions become:

- Does the organisation legally exist under the law of its state of origin?
- What degree of organisational autonomy does that law confer?

- Who is entitled to represent it?

- Can it possess or administer assets?

- Can it enter legal relations?

- Which consequences should the forum recognise?

- Which mandatory rules of the forum should nevertheless apply?

This methodology avoids both extremes: the automatic denial of foreign
organisational identity and the uncritical transplantation of foreign legal status [4; 8]. It also
offers a more coherent solution to what comparative private international law has
historically described as the problem of “apatride associations”: organisational structures
whose legal status does not correspond neatly to the categories recognised by another legal
system. The appropriate response is therefore neither complete equivalence nor complete
exclusion, but functional recognition subject to legitimate interests of the forum and
protection of third parties.

7. REPRESENTATION AND THIRD-PARTY PROTECTION

Associational autonomy reaches its practical culmination in representation. An
organisation can participate in legal relations only through persons whose acts are legally
attributable to it [3; 5; 8]. Consequently, the law governing representation forms an
indispensable component of organisational autonomy. Both Polish and Ukrainian private
international law recognize the importance of protecting third parties from undisclosed
internal limitations upon the authority of representatives. Polish law expressly incorporates
representation into the sphere of the lex societatis, while simultaneously limiting the
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possibility of invoking certain internal restrictions against third parties acting in
circumstances protected by the statute [6]. Ukrainian law follows a comparable protective
rationale. Restrictions on the powers of an organ or representative cannot, under the
statutory conditions, automatically be invoked against a counterparty who could not
reasonably be expected to know of those restrictions [5].

The underlying principle may be formulated as follows: associational autonomy is
internally extensive but externally relational. An association must retain sufficient freedom
to determine its own institutional structure; however, its internal autonomy cannot operate
as an instrument for defeating legitimate expectations of third parties [12].

This principle provides a necessary bridge between organisational autonomy and
private international law. The lex societatis protects continuity of organisational identity,
while the law of the forum may legitimately intervene where necessary to protect
transactional security, public policy or other mandatory interests.

8. A COMPARATIVE ASSESSMENT

The Polish and Ukrainian models reveal substantial conceptual convergence. Both
systems: (1) recognize associations as legally protected forms of collective organisation; (2)
acknowledge organisational self-government; (3) distinguish association from legal
personality; (4) permit forms of association without full legal-person status; (5) associate
legal personality with enhanced patrimonial and representational autonomy; (6) protect
third parties in the context of representation; and (7) employ personal-law mechanisms for
determining the status of legal persons.

The principal difference lies in legislative architecture. Polish law expresses
differentiation primarily through distinct organisational forms: the registered association
and the ordinary association. Ukrainian law expresses it more directly through different
juridical statuses of the public association itself: with or without legal-person status.

From a theoretical perspective, however, both systems support the same broader
conclusion: legal personality is a variable of organisational autonomy rather than its
conceptual equivalent [13]. The Ukrainian conflict-of-laws regulation of foreign
organisations lacking legal personality provides an especially clear statutory manifestation
of this proposition. The Polish model, with its sophisticated differentiation between
registered and ordinary associations and its detailed lex societatis rules, offers a
complementary illustration of graduated organisational subjectivity. The comparative
convergence is therefore stronger at the conceptual level than the differences in legislative
technique might initially suggest.

9. EUROPEANISATION AND CROSS-BORDER POLISH-UKRAINIAN
RELATIONS

The issue has particular relevance for the contemporary Europeanisation of Ukrainian
private law. European legal development does not establish a single uniform model of
associational organisation. Instead, European standards emphasize effective freedom of
association, organisational independence, proportionality of state intervention and
adequate legal mechanisms enabling associations to function.

The European Court of Human Rights has repeatedly emphasized that the
effectiveness of freedom of association depends upon the practical ability of associations to
organise and pursue their legitimate objectives. The Venice Commission has similarly
treated legal status, registration and internal organisational autonomy as interconnected but
distinguishable elements of the legal framework governing associations [9; 12].

This context supports a functional approach to legal personality. For Ukraine, such an
approach is particularly valuable in cross-border relations with Poland. The increasing
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movement of individuals, institutions and civil-society organisations between the two
jurisdictions generates situations in which organisational forms created under one legal
system must operate within the other.

The legal order should therefore distinguish between: (1) recognition of an
organisation's existence; (2) recognition of its legal personality; (3) recognition of its
functional capacity; (4) recognition of its representatives; and (5) application of mandatory
rules of the forum. These questions need not receive identical answers. Such differentiation
enables the forum to recognize organisational diversity without surrendering the regulatory
interests of the host state. It also reflects the broader trajectory of European private law: legal
certainty is increasingly pursued through functional coordination of legal systems rather
than through the forced uniformity of their domestic categories.

CONCLUSIONS. The comparative examination of Polish and Ukrainian private law
demonstrates that legal personality cannot adequately serve as the sole conceptual criterion
for determining whether an association possesses juridical significance.

Both legal systems recognize forms of association operating without full legal-person
status. Polish law does so through the institution of the ordinary association, while
Ukrainian legislation expressly permits public associations to function either with or
without legal personality. These constructions demonstrate that organisational autonomy
may precede and exceed juridical personality.

The article therefore proposes the concept of organisational subjectivity as a broader
analytical category. It encompasses the legally recognised capacity of an organized
collective to maintain an autonomous institutional structure and to produce legal effects
independently, or partially independently, of the individual legal positions of its members.

Legal personality should consequently be regarded as the most developed
institutional form of such subjectivity, rather than as its exclusive source. This proposition
acquires particular importance in private international law. The traditional binary
classification of organisations as either legal persons or non-persons is inadequate when
legal systems encounter foreign organisational forms that do not correspond precisely to
domestic categories. The Ukrainian statutory regulation of foreign organisations lacking
legal personality provides an especially valuable example of a more functional approach.

The comparative analysis ultimately supports a model of functional recognition of
associational autonomy. Under this model, the forum should first identify the
organisational status created by the personal law of the association, determine the functional
capacities attached to that status and subsequently establish which of those capacities may
be recognised within the forum, subject to mandatory rules, public policy and the legitimate
expectations of third parties. Such an approach reconciles three fundamental interests: the
autonomy of the organisation, the regulatory authority of the forum and the protection of
persons entering into legal relations with the organisation.

For Ukrainian private law, the model offers a potentially significant direction of
further Europeanisation. Rather than assimilating Ukrainian organisational law
mechanically to any single European model, doctrinal development should concentrate
upon the compatibility of its underlying concepts with the European principles of
organisational autonomy, effective freedom of association and cross-border legal
cooperation.

The Polish-Ukrainian comparison demonstrates that the future of the law of
associations lies not in a rigid choice between personality and non-personality, but in the
construction of a sufficiently nuanced legal architecture capable of recognising different
degrees and manifestations of collective juridical autonomy.
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In this perspective, the association emerges not merely as a legal form and the legal

person not merely as a statutory status. Both are manifestations of a deeper legal
phenomenon: the capacity of private law to transform individual freedom into durable
collective agency.
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ON THE ISSUE OF INTERNATIONAL LEGAL GUARANTEES FOR
PERSONAL DATA PROTECTION IN THE CONTEXT OF HYBRID WARFARE

This article investigates the complex problem of protecting human personal data
during modern armed conflicts, particularly through the prism of hybrid warfare. The rapid
pace of digitalization, the advancement of artificial intelligence technologies, and their
active integration into the military sphere drive the relevance of this study. These factors
cause fundamental changes in the methods and means of warfare, as well as in the very
purpose of armed conflict. Today, informational influence and psychological pressure on
the enemy's population - which are not always accompanied by a direct armed attack -
constitute an integral component of any 21st-century military conflict. Consequently, the
study analyzes the concept of hybrid warfare, defining it through characteristic features
such as asymmetry, large-scale involvement of non-state actors, latency, and a combination
of military and non-military means of struggle.

The research specifically focuses on the role of generative artificial intelligence in the
context of growing cyber threats. The paper emphasizes that unauthorized access to
individuals' personal data during an armed conflict allows opposing parties to exert
targeted psychological influence on population groups or individuals, manipulate public
opinion through disinformation and «deepfakes,» and apply illegal filtration and terror
against the population.

Furthermore, this study analyzes the current international legal framework regarding
personal data protection in conflict conditions. It examines the provisions of international
humanitarian law, particularly the Fourth Geneva Convention of 1949. The findings
establish that IHL norms lack special provisions for protecting digitized information.
Moreover, ongoing discussions among researchers regarding the recognition of digital data
as a «civilian object» significantly complicate the qualification of an enemy's actions in
cyberspace as a violation of international humanitarian law.

Finally, the article explores the provisions of specific international acts regulating data
protection. The analysis determines that the permitted derogation from certain obligations
in this sphere can lead to state abuses, often hidden behind the necessity of ensuring national
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security and defense. Ultimately, the paper highlights that international human rights law,
through the provisions of international treaties and the case law of the ECtHR, establishes
general guarantees to ensure compliance with the criteria of legality, strict necessity, and
proportionality when interfering with the human right to personal data protection.

Keywords: international law, human rights, artificial intelligence, personal data protection,
international legal guarantees of human rights, hybrid warfare.

JIabuk AHacracisz, Ctpoiu Mapis. [Io nuTaHHSI Mi>KHapOJHO-IIPAaBOBMX TapaHTIiN
3aXMCTy IepCcOHAJILHMX JaHMX B yMOBax riOpmmgHoi BirtHM.

Y cTaTTi DOCHIIKyeTbcs KOMIUIEKCHa ITpo0OsieMa 3axmUCTy IIepCOHAJIBHUX IaHMX
JIIOAVHN B yMOBaX CydacHMX 30poVHIMX KOHQIIIKTIB, 30KpeMa Kpi3h HPM3My KOHIIEIIIIil
riOpmoHMX BiMH. AKTyaJIbHICTh AOCIIIKEHOI TeMy 3yMOBJIeHa IIBUOKUMM TeMIIaMU
umdpoBisallii, yAOCKOHaJIeHHSM TEeXHOJIOTiM IITYYHOro iHTeJIeKTy Ta aKTVBHUM
BIIPOBa/KeHHSIM 1X Yy BIVICBKOBY cdepy, 10 3yMOBJIIOE JOKOPiHHI 3MiHM y MeTojax Ta
3acobax BefleHHs BOEHHMX i1, a TAKOX BjlacHe MeTi 30portHoro KoHds1ikTy. Ha cboromni
iHpopMaLivTHM BIUIMB Ta IICUXOJIOTIYHMI TUCK Ha HaceJIeHHSI BOPOXKOI CTOPOHM, SKi He
3aBXAM CYHPOBOIXYIOTbCA Oe3rocepenHiM 30poViHMM HamagoM, HaOyBalOTb CTaTycCy
HeBiZl'eMHOI CKIIafoBOi Oymb-fKoro BiricbkoBoro KoH(uikty XXI cromirrsa. YV xomi
JOCTTi/KEHHS ITPOaHali30BaHO KOHIIEMIIiI0 TiOpMIHOI BiVTHM, SKa PO3KPMBAETHCSI Uepes3
CYKYIIHICTb TaKMX XapakKTePHMX PHUC SIK acMMeTPUUYHICTb, MacIITabHe 3aJydeHHS
HeZlepXXKaBHMX CyO €KTiB, JIaTEHTHICTb, ITOEAHAHHS 3aco0iB BilICPKOBOI i HEBIiICBKOBOI
GopoTbOM Ta iHIIMIX.

Oco0mBYy yBary npuaileHO poJjli TeHepaTVBHOIO IIITYYHOTO iHTeJIeKTy B KOHTEeKCTi
3pocTaHHS KiOep3arpos. 3ocepell’)keHO yBary Ha TOMY, III0 HECAHKIIIOHOBAHM JOCTYII 10
IepCOHAJIBHMX HaHMX ocid y xomi 30pomHOro KoH@IIKTY HI03BOJISIE TIOTO CTOPOHAM
3AIVICHIOBATV TOYKOBWII IICMXOJIOTIYHWI BIUIVB Ha TPYNN HaceJleHHS 4y OKpeMMX Oci0,
MaHIITyJIIOBaTV CYCIIUIBHOIO JYMKOIO Uepes3 IOIIpeHHs [e3iHdopMallii Ta «IuIidenKis»,
a TaKOX 3aCTOCOBYBaTU He3aKOHHY (pUIbTpallilo Ta Tepop 1100 HaceleHHS.

3nivicHeHO aHaJli3 YMHHOI MXKHaPpOJHO-IIPaBOBOI 6a31 1010 OXOPOHM IIePCOHAITBHIIX
JaHVX B yMoBax KOHQJIKTy. loC/IimKeHO IIOJI0XKeHHS MiKHapOAHOIO I'yMaHiTapHOTO
paBa, 30Kpema rostoxeHH: 1V 2)Kenescbkoi KouBeH11i1 1949 poky. BcranosiieHo, 1110 HopMm
MITI He MicTATh cIleliaJIbHMX II0JI0XKeHb U141 3aXUCTy ouydpoBaHol iHdopMallii, a cepert
IOCIIAHMKIB 710Ci TpMBAIOTh OMCKYCil IIOAO BW3HAHHS IMUQPOBUX TaHUX «IIVBLUIBHVM
o0’exToM», IO 3HAYHO YCKIAOHIOE KBaslidpikallifo mii Bopora y KiOeprpocTopi sx
HNOPYIIeHHs MDKHAapOAHOTO TyMaHiTapHOIO Ipasa.

JocrmipkeHo MoJI0KeHH: CIiellia/IbHMX MDKHapOJHVX aKTiB, SIKi PeryJIiol0Th IIMTaHHI
3aXMCTy OaHuX. BusHadeHo, 110 HepenOadyeHa HMMM MOXJIMBICTD BiIICTYIy Bifi OKpeMmx
3000B’s13aHb y JaHiN cdepi Moke TPU3BOAUTH 110 3JIOBXMBAHB JeprKaB, IIPUXOBaHMX 3a
HeoOXimHiCTIO 3a0esleueHHsI HalliOHaJIbHOI Oeslekn Ta 0OOpoHM. 3a3HauyeHo, IO
MDKHapOJIHe IIpaBo IIpaB JIIOIVHN Yepes3 IOJI0KeHH MiKHaPOIHMX aKTiB Ta IpelleJeHTHY
npakTuky €CIT1 BctaHOBIIIOE 3arajIbHi rapaHTil ITOA0 AOTPYMAaHHS KpUTepilB 3aKOHHOCTI,
CyBOpOI HeOOXiTHOCTI Ta IIPONOPLIMHOCTI OpM BTPy4YaHHI y IpaBO JIOAVHM Ha 3axWUCT
IepPCOHAIIBHMX JTaHVIX.

KatouoBi caoBa: mixuapoone npabo, npaba Aw00UHU, WMYUHULL THIMEAEKN, 3AXUCTH
NePCOHANLHUX OAHUX, MIKHAPOOHO-npaBobi eaparmii npal A100unu, 2ibpuoxa GitHa.

Introduction. The advancement of the digital realm and artificial intelligence
technologies has confronted the modern world with unprecedented challenges in

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

safeguarding human rights. Consequently, the international community must regulate
human activity in the virtual environment using novel legal instruments and methods.
Traditional mechanisms, despite their proven efficacy in physical space, often prove entirely
ineffective in cyberspace. A prime example of this regulatory transformation is the shift
away from the prevailing model of retrospective rights protection. Under this traditional
approach, rights are protected post factum - after a violation or restriction has occurred —
through restitution or compensation for damages. However, given the unprecedented
speed of data exchange and information dissemination in the digital environment, this
retrospective model is gradually losing its efficacy. The scale of damage resulting from
conventional offenses is often incomparably smaller than the harm caused by cybercrimes.
This necessitates the adoption of preventive regulatory frameworks for digital rights, an
approach the European Union is currently actively implementing [19, p. 219].

The concept of preventive protection acquires paramount importance in the context of
contemporary hybrid warfare, where digital technologies transform from conventional
communication means into veritable weapons of war. Personal data proves particularly
vulnerable in this environment, frequently serving as an instrument through which states
or military formations attempt to exert extensive influence over geopolitical processes. For
instance, P. Perez-Sales identifies three levels of interference with the right to privacy,
executed through the processing of vast datasets of personal information: a) psychological
impact, which entails collecting and processing data on an individual's psychological state
and their attitudes toward specific processes or phenomena. This information can
subsequently be weaponized to influence specific population groups, foster prejudice,
identify vulnerabilities, extract intelligence, manipulate decision-making, and undermine
resistance; b) social control, exercised through the analysis of personal data to categorize
populations. Streamlining the identification and division of society into groups based on
specific traits provides extensive capabilities for tracking, isolating, selectively coercing, and
controlling individuals; c) social impact, which shares many characteristics with
psychological impact but is distinguished by its scale and broad scope. In this scenario, the
target (or rather, the victim) of such interference is rarely a single individual, but typically
a social group or society as a whole. In the context of armed conflict, these levels manifest
through disinformation, intimidation, and manipulation, as well as the deployment of lethal
autonomous weapons systems and the coordination of both cyber and kinetic attacks
against civilian infrastructure [11, p. 5-6].

Certain states have long expressed concerns regarding the security of personal data
processed by private corporations. A relatively recent example is the 2025 ban on the TikTok
mobile application in the United States, which resulted in the complete restriction of access
for registered users within 24 hours and suspended new registrations for the subsequent
three weeks. This decision was publicly justified on the grounds of US national security
interests, citing the alleged ties between the platform's owners and the political leadership
of the People's Republic of China. Although most of the information regarding the legal
challenge to the prohibition act remained classified, numerous analysts suggest that
TikTok's privacy policy concerning the collection and processing of user data served as the
most probable grounds for the restriction. Additionally, some researchers emphasize the
risks of Chinese narratives influencing public opinion on the most sensitive issues within
American society [7, p. 2]. Despite the subsequent reinstatement of the platform in the
United States, this case starkly illustrates the challenges confronting the international
community.

An analysis of the contemporary international legal framework for personal data
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protection, particularly within the context of hybrid armed conflicts, reveals the inadequacy
of existing regulatory guarantees, which remain focused on traditional means and methods
of warfare. Current legal norms prove insufficient to safeguard the personal information of
individuals participating in armed conflicts or residing in active combat zones. In light of
these challenges, this study analyzes the existing international legal framework for personal
data protection during wartime to identify regulatory gaps and formulate
recommendations for enhancing both universal and regional guarantees to secure personal
data in the era of hybrid warfare.

The objective of the article is to examine the current state of international legal
regulation regarding personal data protection in the context of contemporary hybrid
warfare.

Literature Review. The issues of hybrid warfare, the application of emerging
technologies in armed conflicts, and the protection of human rights in the digital
environment remain the focus of numerous domestic and international scholars.
Specifically, military theorists such as F. Hoffman, M. Galeotti, E. Luttwak, L. Freedman, T.
Rieder, A. Kyrychenko, S. Ivanenko, V. Remez, V. Aleshchenko, O. Baranovskyi, T.
Andriievskyi, V. Holovchenko, and Yu. Uzdienova have extensively analyzed the
conceptual foundations of hybrid warfare, its evolution, asymmetry, and the blurring
boundaries between military and non-military means of engagement. Furthermore, the
works of P. Perez-Sales, B. Shiner, S. A. Teo, A. Unver, T. Roberts, and M. Oosterom address
the issues of informational and psychological influence on civilian populations, as well as
the instrumentalization of personal data. Despite this substantial body of literature, most
studies primarily focus either on the general aspects of cyber warfare and critical
infrastructure protection or on personal data protection during peacetime. However, the
international legal status of personal data specifically as a distinct instrument of
manipulation, control, and terror in the context of modern hybrid warfare remains
insufficiently explored.

Results and Discussion. To ensure a comprehensive and objective analysis of the
international legal framework governing personal data protection during armed conflicts,
it is first necessary to define the concept of «hybrid warfare» Originating in the United States
in the early 2000s, this term has undergone significant conceptual transformations and
refinements. Frank Hoffman, one of the pioneers of this framework, identified the
reassessment of conflict objectives as a critical distinguishing feature of modern hybrid
warfare. Specifically, he noted that in the 21st century, the strategic focus has shifted away
from territorial conquest toward destabilizing the adversary and sowing chaos within its
borders [17, p. 87]. The researcher traced the evolution of this concept through categories
such as «fourth-generation warfare,» «compound warfare,» «unrestricted warfare,» and
«multi-dimensional warfare,» demonstrating the deep historical roots of the hybrid warfare
framework. Notably, each of these conflict types exhibited an increasing number of features
that distinguished them from traditional wars. For example, the author characterizes fourth-
generation warfare by the blurring of lines between lawful combatants and non-combatants,
as well as the significant influence of non-state actors on the conflict's trajectory. In contrast,
the concept of «unrestricted warfare,» introduced by Chinese military strategists, illustrates
the impact of globalization on modern armed conflicts by expanding their scale,
weaponizing new domains, and deploying emerging technologies [9, p. 18-27].

Furthermore, justifying the application of the term «hybrid» specifically to 21st-
century armed conflicts, F. Hoffman illustrates their defining features using the 2006
Hezbollah campaign as a case study. The nature of these operations manifested through: a)
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the integration of a well-organized political movement with guerrilla warfare tactics; b)
combat asymmetry, characterized by the strategic exploitation of urban terrain, the
imposition of close-quarter engagements, high force dispersion, and the execution of
operations in extreme proximity to civilian populations or non-combatants; c) the active
deployment of heavy weaponry, including anti-ship and anti-tank missile systems -
capabilities traditionally uncharacteristic of non-state actors; d) electronic intelligence and
the deployment of armed unmanned aerial vehicles; e) large-scale information campaigns
and media dominance [9, p. 35-38]. Thus, the 2006 Second Lebanon War marked the dawn
of a new era in military confrontations and the genesis of the hybrid warfare concept, which
continues to undergo active development today.

By analyzing Hezbollah's military strategy at the time, the Russo-Georgian War, the
Syrian Civil War, the armed conflicts in Iraq and the Gaza Strip, and numerous other
conflicts that have erupted or persist since the early 21st century, researchers have identified
distinct characteristics defining hybrid warfare. The primary distinguishing feature is the
blurring of boundaries between peace and war; even in the absence of active kinetic
hostilities, adversaries employ instruments of informational influence, economic coercion,
and cyberattacks. A second critical characteristic is its frequently latent nature, manifested
through a state's denial of involvement in a specific conflict or its very existence, coupled
with the obfuscation of strategic objectives. Another defining feature is complexity,
achieved by integrating an adversary's active operations across three concurrent levels: 1)
directly along the front line involving regular armed forces; 2) behind enemy lines through
guerrilla or insurgent movements, as well as terrorist activities; and 3) in the international
arena utilizing non-military instruments. Directly linked to this complexity is the inherent
asymmetry of hybrid wars, where establishing a clear front line becomes impossible as the
conflict extends far beyond a state's land, maritime, and airspace territories, increasingly
transcending physical space entirely. Regarding the role of non-state actors, unlike
traditional conflicts, hybrid warfare actively leverages private entities such as terrorist
organizations, private military companies, hacker groups, corporate representatives, and
non-governmental organizations. Notably, attacks are often comprehensive and sudden,
simultaneously deploying geographically dispersed military and non-military instruments
to destabilize the adversary rapidly and inflict irreparable damage. Furthermore, an
indispensable feature of modern hybrid warfare is the dominance of cognitive influence:
today, ideological, informational, and psychological warfare are gaining unprecedented
importance, gradually displacing traditional means and methods of combat. Finally,
researchers emphasize that 21st-century conflicts are characterized by a pervasive disregard
for international treaties and customary norms governing the laws of armed conflict [17, p.
87].

Considering these characteristics collectively, it is difficult to dispute that integrating
military and non-military elements creates substantial obstacles to the identification and
peaceful resolution of hybrid conflicts. Furthermore, analyzing the concept of hybrid
warfare through the lens of the past two decades reveals that, despite the immutability of
its core essence, the methods and means of warfare have undergone significant
transformations. Scholars note that the onset of Russia's full-scale invasion of Ukraine has
unveiled new dimensions of this concept. The emergence of these novel aspects stems not
only from shifting paradigms in warfare but also from the rapid pace of digitalization in
recent years, particularly - though not exclusively - the advancement of artificial intelligence
technologies [17, p. 91].

Generative artificial intelligence has emerged as a profound contemporary
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breakthrough, offering humanity unprecedented opportunities to enhance and automate
numerous industrial processes, streamline information retrieval, and generate digital
content. These technologies have also permeated the military domain. Currently,
developers are actively leveraging Al to design advanced air defense systems, robotic
platforms, and autonomous combat drones. These innovations aim to minimize direct
human involvement in combat operations, thereby reducing military personnel casualties
through precision strikes against military targets [15, p. 6]. Furthermore, artificial
intelligence has become an indispensable instrument of information warfare, the scale of
which now spans nearly the entire globe. By generating vast arrays of images, videos, audio
files, documents, messages, and alerts, Al has precipitated a novel form of information
asymmetry in modern hybrid warfare, whereby the volume of data vastly outpaces the
human capacity for critical evaluation. Under the chronic stress of armed conflict, an
individual's cognitive ability to analyze incoming information deteriorates significantly,
rendering them highly susceptible to narratives propagated by the aggressor state. The
latter, in turn, exploits disinformation and deepfakes to exert psychological influence over
the civilian population, cultivating emotions such as grief, sympathy, fear, or perceived
responsibility for the actions of political leadership. Crucially, the ability to execute these
psychological operations in a highly targeted manner significantly amplifies their overall
effectiveness [16, p. 57].

Deploying targeted cognitive influence over individuals requires access to their
personal data, which enables the identification of demographic categories most vulnerable
to specific forms of manipulation. The construction of optimal influence strategies depends
on acquiring information regarding a specific individual's social connections, lifestyle,
health status, location, beliefs, and preferences. Practical evidence demonstrates that
belligerent parties may actively collect and process personal data to ascertain political
affiliations, identify individuals loyal to the opposing side, and terrorize civilian
populations in occupied territories. A stark example of such conduct is the actions of the
aggressor state's representatives in the territories that fell under the control of Russian
armed forces following the full-scale invasion. Specifically, human rights monitors
documented the mass collection of mobile device identification numbers, passport numbers,
tax identification codes, biometric data, images, contact lists, and numerous other data
types. Russian intelligence services weaponized this information to identify individuals
who had participated in combat operations, belonged to Ukrainian military formations, or
were affiliated with such personnel [6].

In contemporary conditions, where digitalization encompasses nearly every sphere of
human activity, personal data is continuously introduced into the digital environment
through state and municipal registries, diverse web resources, social networks, and
applications. Consequently, an urgent necessity arises to protect these data from escalating
cyber threats. It is undeniable that hacker attacks, functioning as elements of hybrid warfare,
threaten not only the life, health, and right to privacy of individuals, but also possess the
capacity to inflict irreparable damage upon national and public security, thereby
undermining state defense capabilities and institutional stability [20, p. 427].

Given that the digital domain has evolved into a legitimate theater of war, analyzing
and reconceptualizing the legal status of personal data during armed conflicts has become
imperative. Because the vast majority of international humanitarian law norms emerged
during the era of conventional warfare, they frequently lack effective guarantees against
digital threats. Consequently, a paramount contemporary objective is to analyze existing
international legal provisions aimed at protecting personal information and to develop new
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standards and preventive mechanisms to secure such data during modern hybrid wars.

In analyzing personal data protection within the framework of international
humanitarian law, it must be reiterated that this body of law lacks specific provisions
governing this domain. Instead, safeguarding the confidentiality of personal information
falls under the purview of Article 27 of the 1949 Geneva Convention relative to the
Protection of Civilian Persons in Time of War (Fourth Geneva Convention). This provision
establishes a general obligation to respect the individual, their family rights, honor, religious
convictions, customs, and traditions. The norm also mandates protection against «public
curiosity,» which effectively prohibits the publication and dissemination of an individual's
personal information. Furthermore, Article 33 of the same treaty merits attention, as it
explicitly prohibits collective penalties, as well as any measures of intimidation or terrorism
against the civilian population [18]. Evidently, while this provision does not explicitly
designate personal data as a protected object, the automation of data collection and
processing warrants the application of this norm by analogy. Consequently, it can be
interpreted as prohibiting mass algorithmic profiling, categorization, and the collection of
data intended to filter or persecute specific demographic groups within a state party to an
armed conflict.

Furthermore, the provisions of the Fourth Geneva Convention concerning the
operational continuity and protection of medical and hospital establishments, as well as
medical personnel, deserve distinct consideration. Specifically, Article 56 of the Convention
imposes such obligations on the Occupying Power. This provision can be construed as a
legal guarantee for safeguarding personal medical information, given that the medical
equipment, registries, and databases of military and civilian hospitals fall directly under the
protective scope of this norm [14, p. 24]. Additionally, Article 52 of Additional Protocol I to
the Geneva Conventions prohibits military attacks on civilian objects. Such objects may
include, inter alia, the servers of state or local government authorities and private companies
that store the personal information of individuals.

However, contemporary scholars remain divided on whether personal data (and
information more broadly) qualify as an «object» within the meaning of international
humanitarian law. A significant number of researchers concur that personal information
does not constitute a civilian object from the perspective of classical international
humanitarian law, given its lack of material expression and tangibility in physical space.
Nevertheless, in exceptional cases, a cyberattack may be classified as a war crime, provided
it inflicts tangible harm in the physical realm (for example, the deletion or alteration of
medical data resulting in a patient's death; interference with automated vehicle control
systems or other automated systems leading to accidents, destruction or damage to civilian
infrastructure, or human casualties). Conversely, another group of scholars contends that
the aforementioned approach is obsolete and inapplicable to 21st-century warfare, arguing
that all norms of international law must equally apply to the digital environment. They posit
that since IHL protects physical paper archives from attack, it cannot leave the exact same
digitized data stored on digital media unprotected [14, p. 25]. Thus, the problem of
protecting an individual's personal data during an armed conflict through the norms of
international humanitarian law stems not only from the absence of specific provisions per
se, but also from the divergence of opinions regarding the classification of digital data as
civilian objects. This, in turn, complicates the qualification of specific actions in the digital
space as international crimes and the subsequent prosecution of the perpetrators.

Regarding specialized international data protection instruments, their application is
limited during armed conflicts. For instance, the provisions of the 1981 Council of Europe
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Convention for the Protection of Individuals with regard to Automatic Processing of
Personal Data (modernized) (Convention 108+) do not specifically address the application
of its norms during martial law or states of emergency. This international instrument was
one of the first to establish, at the regional level, the rights of the data subject, guarantees
for maintaining the confidentiality of personal data, and the prohibition on the automatic
processing of special categories of sensitive information. However, Article 11 of the
modernized Convention 108+ of 2018, akin to the original 1981 iteration, contains provisions
regarding derogations from the obligations under this treaty. Responding to a pressing
social need and in accordance with the principle of proportionality, derogation from state
obligations is permissible, inter alia, to protect national security and defense [10, p. 9].
Notably, the provisions of this article do not authorize a blanket derogation from all
obligations under the Convention. Safeguards concerning the legitimate basis for
automated data processing, its lawfulness, and the implementation of security measures
against unauthorized processing, transfer, destruction, or loss of data remain in full force.
Furthermore, Article 15 of Convention 108+ mandates rigorous oversight by an
independent supervisory authority to ensure state compliance with the Convention's
provisions [13, p. 32]. Nevertheless, the possibility of a state derogating from its obligations
to ensure specific data subject rights, as established by this international treaty, necessitates
deeper analysis and modernization. In the context of hybrid warfare, restricting the
principle of transparent automated processing, the individual's right to access, rectify, or
erase their data, and the data controller's obligation to notify the data subject of processing
activities or the supervisory authority of potential data breaches, may establish a foundation
for subsequent mass data collection and processing without notifying the data subjects.

Another crucial instrument that warrants mention in the context of our study is the EU
General Data Protection Regulation. Specifically, Article 23 of this act contains a provision
permitting restrictions on the rights and freedoms enshrined in the Regulation for the
purposes of safeguarding national security and defense, provided «such a restriction
respects the essence of the fundamental rights and freedoms and is a necessary and
proportionate measure in a democratic society» [12]. However, a crucial aspect must be
considered: pursuant to Article 4(2) of the Treaty on European Union, national security
remains the sole responsibility of each Member State [8]. In effect, this provision exempts
from the GDPR's scope all activities of a state's regular armed forces, intelligence agencies,
and special services directed toward ensuring national security. Consequently, the
aforementioned Article 23 and the provisions of the Regulation itself may apply during
wartime almost exclusively to the relationship between state authorities and private data
controllers. This creates a regulatory gap whereby the protection of individuals' personal
data during wartime is left to the discretion of the states actively participating in the armed
conflict. Nevertheless, it is worth noting that, unlike Convention 108+, the GDPR establishes
more stringent requirements regarding the content of national legislative acts that regulate
the restriction of data subject rights.

When investigating personal data protection in the context of war, it is also necessary
to examine the general provisions of international human rights law. Ensuring
confidentiality constitutes an integral component of the right to respect for private life,
guaranteed by Article 12 of the 1948 Universal Declaration of Human Rights, Article 17 of
the 1966 International Covenant on Civil and Political Rights, Article 8 of the 1950 Council
of Europe Convention for the Protection of Human Rights and Fundamental Freedoms, and
other universal and regional instruments. Furthermore, the protection of personal data has
been repeatedly addressed by the European Court of Human Rights. Specifically, in its
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judgment in Roman Zakharov v. Russia (Application no. 47143/06), which concerned the
mass interception of telephone communications by the Russian Federal Security Service
without prior judicial authorization, the Court emphasized the need for clear legislative
regulation of the criteria and conditions under which competent authorities may employ
surveillance measures against specific categories of individuals. The ECtHR established that
such legal frameworks must explicitly stipulate the grounds justifying surveillance, the
categories of persons whose communications may be intercepted, the limits on the duration
of the measures, the procedures for examining, using, and storing the data, the necessary
precautions during data transmission, and the procedures for its destruction [4].

In its judgment in Big Brother Watch and Others v. the United Kingdom (Applications
nos. 58170/13, 62322 /14, 24960/15), the ECtHR acknowledged the importance of mass data
interception as a tool for ensuring national security and determined that, in principle, it does
not contravene the provisions of the 1950 Convention. However, the Court stipulated that
the interception process must be accompanied by «end-to-end safeguards.» These
safeguards include, inter alia, limits on the duration of the measures, maximum data
retention periods, procedures for notifying subjects upon the cessation of surveillance, and
mechanisms for data subjects to challenge the respective actions [1]. The Court reached
corresponding conclusions regarding adherence to the criteria of strict necessity and
proportionality in the automated collection and processing of individuals' personal data for
national security purposes in its rulings in Szabé and Vissy v. Hungary (Application no.
37138/14) [5] and Centrum for rittvisa v. Sweden (Application no. 35252/08) [2].

In the context of the investigated issues, the ECtHR judgment in Ukraine and the
Netherlands v. Russia (Applications nos. 8019/16, 43800/14, and 28525/20) holds
exceptional value. In this ruling, the Court reiterated that during armed conflicts, collecting
the personal data of combatants or civilians for ostensibly legitimate purposes may conceal
ulterior motives. Specifically, this includes «filtration» designed to facilitate subsequent
Convention violations, such as abductions, unlawful detentions, enforced disappearances,
and torture. Consequently, such activities necessitate the establishment of robust safeguards
regarding search procedures, duration, storage, use, third-party access, data integrity and
confidentiality preservation, and destruction protocols, alongside legislative restrictions on
the conditions and scope of filtration measures [6]. Thus, although existing international
human rights instruments do not directly regulate personal data protection during armed
conflicts, they establish overarching guarantees regarding respect for the right to private
life. Restricting this right for national security and defense purposes is permissible only
given clear and sufficient grounds, strict adherence to the principle of proportionality, and
the implementation of a comprehensive array of legislative safeguards ensuring the
lawfulness of any interference with this human right.

Conclusions. In conclusion, the evolution of contemporary armed conflicts into hybrid
warfare, coupled with rapid digitalization, has transformed personal data into a potent
weapon and a strategic target for belligerent parties. Access to personal information,
amplified by artificial intelligence technologies, facilitates targeted psychological influence,
the dissemination of disinformation, and the identification and repression of specific
demographic groups. This is starkly evidenced by the actions of the aggressor state in the
temporarily occupied territories of Ukraine. However, this analysis demonstrates that the
current international legal framework remains ill-equipped to address these challenges. The
norms of international humanitarian law, forged during the era of conventional warfare,
lack explicit guarantees for the protection of digital data. Moreover, the absence of
consensus on classifying digital data as «civilian objects» significantly complicates the legal
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qualification of cyberattacks as war crimes. Simultaneously, specialized international
privacy instruments, such as Convention 108+ and the GDPR, provide broad latitude for
derogating from obligations on the grounds of national security and defense. This creates a
perilous legal vacuum wherein the standards for data collection and processing during
wartime are effectively left to the discretion of the states participating in the conflict. The
jurisprudence of the European Court of Human Rights serves as a crucial safeguard in this
context, mandating that any interference with privacy be accompanied by stringent
legislative guarantees, robust oversight, and strict adherence to the principle of
proportionality. Nevertheless, given the transformation of the digital domain into a fully-
fledged theater of military operations, existing mechanisms are objectively insufficient to
ensure comprehensive protection of the individual. Consequently, there is an urgent
imperative for the international community to comprehensively reconceptualize the legal
status of digital information and to develop novel, specialized standards capable of
effectively safeguarding personal data amidst contemporary hybrid confrontations.
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«MDKHAPOIHE ITPABO AHTUYHOTIO ITEPIOdY»1

3amporioHOBaHa CTaTTsl - [pyra 4YacTMHa IIyOsikaliil, IIpucBsiueHa HayKOBiM
crramiyii lona Llypkany 3 icTopii MDKHapOIHOIO IIpaBa, 1110 MiCTUTB IepeKJIa Fioro mpartli
Ta BIleplile BBOAUTH 1i B YKpaiHCBKOMOBHWV HayKOBUII OOir. Y I1if1 yacTuHi BUCBiT/IEHO
0COOJIMBOCTI CTaHOBJIEHHSI I PO3BUTKY IPaBOBUX 3acaj, MiKIepKaBHUX BiTHOCHMH Yy
Crapopashin I'pemii Ta CrapomasHboMy Prmi, a TakoX icropmuni dpopMmu 1 MexaHi3MU
peryJIroBaHHs B3a€MOZII MK ITOJITMYHVMY yTBOPEHHSIMV aHTUYHOIO CBITy. Y KOHTEKCTI
HayKoBux nomanis 1. Ilypkany posmisiHyTo JisUIbHICTE MDKIOICHMX 00’ €IHaHb, 30KpeMa
aM@IiKTiOHIN 1 cMMMaxiil, HPaKTUKy YKJIaJeHHs MDKHapOAHMX [IOTrOBOpPiB, IHCTUTYTU
IIPOKCeHil Ta apOiTpaxky, IIpaBOBe CTaHOBMIIE iHO3eMIIiB i 3BM4Yal BeleHHS BiIHU B
eJUTiHCcBKOMY cBiTi. OKpeMmy yBary mpuiaijieHo puMcbKoMy jus fetiale Ta jus gentium,
IPaBOBVIM acIleKTaM OrOJIOIIeHHsS BiVHM ¥ YKJIaJeHHsS MDKHapOJHMX JOTOBOPiB,
rapaHTidM HeOOTOPKaHHOCTI MOCIaHIIB, a TaKOX TpaHcdopMalil MiXaep>XaBHMX
BiZTHOCVH IiJ], BIUIMBOM HOCVJIEHHS HOJIITUYHOI rereMoHii Pumy.

3BepHeHH:I 10 HayKoBOro 1opooKy I. LlypkaHy /ae 3Mory mpocTeXxmTi ocoOImMBOCTi
OCMVCJIEHHSI aHTUYHMX MDKHAPOSHO-IIPABOBMX IHCTUTYTIB y IIOIEPeAHIX HayKOBMX
AOCII/DKeHHSX 1 31CTaBUTY BiAMOBIIHI MIIXOAN 3 pe3ysIbTaTaMi Cy4acHMX CTY[iN 3 icTopil
MDKHaApOIHOTO IpaBa. YBeleHHs Ipalli B YKpaiHCBKOMOBHUM HayKOBUM OOIr CTBOPIOE
JTOJATKOBI MOXXJIMBOCTI UIsL iICTOPUKO-IIPAaBOBOIO aHaJli3y, KPUTUYHOIO IIePeOCMIICIICHHS
yCTaJleHMX HayKOBUX VsBJIeHb 1 BU3HAUeHHs TAIVIOCTI, CIIUIBHMX Ta BIAMIHHUX
0cobJMBOCTeV Y TpaKTyBaHHI BUTOKIB MiXKHapOIHO-IIPaBOBMX HOPM Ta iHcTUTYTiB. OTXe,
nyOsmikalliss cripusie 30epe)xeHHIO VI IMOIIMpPeHHIO Haykopoi cmammuuan I Lypkany,
PO3LIVPEHHIO [KepeJIbHOI Ta icTopiorpadiuHoi 6asm cydacHMX AOCIIKeHb, a TaKOX
MOIIOJIEHHIO PO3YMiHHS iCTOPMYHIMX IIepeyMOB CTaHOBJIEHHS MXKHapOIHOIO IIpaBa.

1 ABTOpCBKMI IepeKiIajl Ta HayKoBa pemakitis mpaiti I. Lypkany (dact. II): Turcanu I. Drept international in
Anticitate. Cernduti : Tiparul «Mitropolitul Silvestru», 1938. 32 p.
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KatouoBi caoba: 1. Llypxany, icmopia MixHapooHoeo npaba, anmuunicms, CmapooabHs
I'peyis, Cmapodabuii Pum, mixxnoicHi 6i0HocuHu, MixHapoOHi 002060pu, MiXHAPOOHUT apOimpasx,
ouniomamuuna HedomopkanHicme, jus fetiale, jus gentium.

Toronchuk Ivan, Hrekul-Kovalyk Tetiana. «International Law of the Ancient
Period».

The article under studies is the second part of the publication dedicated to the scientific
legacy of Ion Turcanu on the history of international law, which contains a translation of his
work and introduces it into Ukrainian-language scientific discourse for the first time. This
part highlights the peculiarities of the formation and development of the legal foundations
of inter-state relations in Ancient Greece and Ancient Rome, as well as the historical forms
and mechanisms for regulating interaction between political entities of the ancient world.
In terms of I. Turcanu’s scientific views, the article regards the activities of inter-polis
associations (in particular, amphictyonies and symmachies), the practice of concluding
international treaties, the institutions of proxeny and arbitration, the legal status of
foreigners, and the customs of warfare in the Hellenic world. Particular emphasis has been
laid on the Roman jus fetiale and jus gentium, the legal aspects of declaring war and
concluding international treaties, guarantees of diplomatic immunity for envoys, as well as
the transformation of inter-state relations under the influence of Rome’s growing political
hegemony.

Appealing to I. Turcanu’s scientific legacy enables the scholars to trace up the
tendencies of how ancient international legal institutions were conceptualized in earlier
research, as well as to compare these approaches with the outcomes of contemporary
studies on the history of international law. The introduction of this work into Ukrainian-
language scientific discourse facilitates additional opportunities for historical-legal analysis,
critical reconsideration of the already established scientific views, as well as definition of
continuity, common and distinct features in interpreting the origins of international legal
norms and institutions. Thus, the publication contributes to the preservation and
dissemination of I. Turcanu’s scientific legacy, the expansion of the source and
historiographical basis of modern research, and the promotion of understanding the
historical prerequisites for the formation of international law.

Keywords: 1. Turcanu, the history of international law, antiquity, Ancient Greece, Ancient
Rome, inter-polis relations, international treaties, international arbitration, diplomatic immunity,
jus fetiale, jus gentium.

II. EEUTADA

30BciM iHIy CcHUTYyaIlifo MM crocrepiraemo y rpekis. ITompm Bci MiXycoOHi
KOH(IIIKTM Ta OpaTOBOMBYI BiTIHM, IXHE CITiJTbHE ITOXOIKEHHS, MOBa Ta peJliris dopMyBan
HalTlOHaJIbHe IIOYYTTs Vi YCBiJOMIIEHHS COJIiJIapHOCTI IHTepeciB — YMHHMKM, YKpavi BaXKJIVB1
JUIs PO3BUTKY MDKHApOOHWMX BITHOCKHH, $Ki, OAHAK, iCHyBajIM JIMINEe MDK Pi3HUMMU
eJUTIHCBKMMM JlepKaBaMM. BiiacHe, Tak BMHMKIIO MDKHapogHe IpaBo abo, TouHillle,
€J/UIIHCbKe MDXKIIOJICHe IIpaBo, IO [isUIo0 MDK LIMMM fOepkaBamu-Micramm. IIpore immm
Hapoay, §Ki 3aJMIIavcd M03a KOJIOM eJUIHCBKOI KYJIBTYPW, BBaXKaslvCsl BapBapaMu —
4y)XMMM Ta BOPOXMMM He JIMIIe B ITOJITUYHOMY CeHCi, a 7 3 IHTeJIeKTya/IbHOI'O Ta
MOPaJIBHOI'O acCIIeKTiB 1, IO IIle BaXJIMBIIIE, 3 €THIYHOIO Ta PeJIrivHOrO MHOIVIAIB, Haf,
AKVIMV I'PeKM, TOPAi BUILIICTIO CBO€T KyJITY Py Ta pacy, IIparHyJiv MaTu cylrpemartiro. CiioBa
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«ypkuHeyb», «BapBap», «Bopoe» Oyimv cvHOHiIMamy. HavBupmaTHinn MucimTeri, Taki sK
ITnaTon Ta ApucToTesb, TaKOX OyJIv MPUXVIIbHMKAMM ITi€T KOHITerIIii 2.

Y B3aeMHMX BigHOCMHaAX €/UIHIB BUMHMK/IM Pi3HI IpaBwia Ta IHCTUTYII, $Ki, 3a
TykigimoM, Many cBOE€ MOXOIPKEHH: 3 IIPVIPOAHOTO 3aKOHY, CIIUIBHOIO YIS BCiX eJUIHIB —
koinos nomos Hellenon - 3akoHy, KMV BUSBMBCS He JIMIIe B peJlirinHin cdepi, a n y
MOJIITUYHIN Yepe3 defepasliCTChbKi MparHeHHs VX HapOdiB Ta IXHi cIIpoOM MOM’ SIKIIINTU
MeTOV BelleHHs BirtHM. 3-IoMiX Iux denepariint HavBaXxJIMBilmMu Oy aM@ikTioHil -
COIO3M CYCIZTHIX HapOIiB JId CIIUILHOTO 3[iVICHeHHS KYJIbTY Y BU3HAUEHMX CBATVIX MICIIIX
Ta CBATKYBaHHS IXHIX CIUTBHMX TOPXKecTB. 3 4dacoM 300pm Imx aMiKTiOHIN modasnmu
OMiKyBaTWC 1 HOJITUYHMMN OUTaHHAMY, a TAaKOXX NUTaHHAMM MUPY Ta BivtHU. Cepen, ycix
eJUTIHCBKVIX aMiKTiIOHIV HaMBigOMiIIVM i HarBaXkIMBimmM OyB rpangasHin? [lenbdiricbko-
ITinevicekmm amMiKTIOHIYHMII COI03, III0 OXOIUIOBaB 12 dpeccastivicbKux Hapo[iB, ceper
akux oy Adinu, Crapta, a misHimne - i @itinn MakenoHcskun. KoxxHa gepxaBa-djieH
OyJia mpercTaBiieHa JIBOMA ferleraTamy, 3BaHUMM hieromnemones abo pylagorai, axi aBivi Ha
pik 36upaymcs y @epmornisiax abo B enbdax Ha ciiiyibHe 3i0paHHs, e OUIBIIICTIO TOJI0CiB
yXBaJIIOBAJIMI PIIIEHHs 3 YCIX PeIrimHMX Ta CBITCBKMX HWUTaHb, 110 HaJeXaan 10
KOMITETEeHIIi1 coro3y. MeTa 3i0paHHs Oysla ITOOBITHOIO: CIIUTBHMI 3aXVCT CBATVIX MICITb,
0co0MBO 1er1birIChKOTo OpaKysia AMoUIOHa, Ta HOC/IabIeHHs BiICBKOBMX ITPAKTUK MiX
aM@iKTIOHIUHMMM [OepXaBaMW. 3ayisl JOCATHEHHS IIi€l MeTM WIeHW COI03y CKJIaJaIn
npuciary, dopMyily skoi Iepenae HaMm EcxiH: BOHM Hpucdrajy He pyViHyBaTU >KOAHe
aMdiKkTiOHiUHe MiCTO, He BifIBepTaTy PyCIIO BOJOTOKIB Bill 00JI0)KeHOTrO MicTa, He 3BOAUTI
Tpodeis IepeMory, MaaUTI TUX, XTO 3HAVIIIOB IIPUXMUCTOK y XpaMax i KapaTy KOXXHOTO,
XTO OCKBEPHUTD CBATVMHIO. Y pa3i HemoTpuMaHHs Coro3 301pascd B [lenbdax gk BUKOHaBYa
paza Ta 3acTOCOBYBaB [0 HEMNOKIPHWMX HaVICYBOPIillli peJliriviHi 7 MHOJiTWYHI caHKIl. Y
OaraTbOX BUIIaOKax BifHAa OrOJIOIIyBajacd SIK HIPVMYCOBUM 3axif, IPOTU IeprKaB-
MOPYIIHNIIb, HallpuKiIazg, v 582 p. mo H. e. mpotu micta Kpicca, sike mossommio cobi
CTATYBaTV MWUTO 3 YYy>KO3eMHMX BilIBijlyBauiB HeIbdilICbKOro OpakyJia, IO IPOXOAVIIN
yepes 110ro TepuTopiro, y 355 p. 0o H. e. mpotu Pokiam ta B 339 p. o H. e. mpoTn AMdiccu.
Ortxe, HOTpUMaHHS IVIX IPUIINCIB MDKHAPOIHOTO IIpaBa IlepeOyBasIo ITiJi KOHTPOJIeM i Iif
cakuismmu Corosy. OgHak TpaguiiviHe cyniepHUIITBO MK Craproro Ta AdiHamMu 3B0IIIO0
HaHiBellb 110 BaXXJIMBY PYHKIIif0. BTiM, coro3 MaB i 3akoHOaBuy Bilaly y KpMMiHaJIbHIl Ta
agMiHicTpaTuBHIN cdepax, yxBaJloBaB HOPMM Ta BMHOCKUB IIOKapaHHs He JIUIIe IIPOTU
Jlep>kaB, a 71 IIpOTH IXHiX rpoMaisaH. YacTo 3a ocTaHHIMM BU3HABaIVCA VI TIeBHI IIpuBiIel
(npoduxis, amenis, acgpases, enimima).

OxpiM aMmikTioOHIUYHMX COI03iB, SIKi Oy/IM MDKHapomHMMM deiepalliiMi IepeBaKHO
PeJIriiHOro Xapakrepy, MK eJUIIHCbKMMM Jiep)KaBaMy Ta MiCTaMM iCHyBaJIM TaKOX Pi3HI
COIO3M Ta Koaslillii 00OpOHHOrO, a iHOAI I HAaCTyIaJIbHOIO XapaKTepy, CyTO IIOJITUYHOTO
CIpsSMYBaHHS, gKi HasuBamcs symmachiai abo epimachiai. Born Oyim xapakTepHUMM IS
MOJITUYHOI iCTOPIT eJUTiHIB, 1 He3BaXkarouy Ha aBTapKiuHy CUCTeMy, KOXKHa Jiep kKaBa Majla
cBOIX coro3HMKiB. HargaBHimmmi BimoMuit HaMm I0roBip Ipo cMMMaxito OyB yKJIageHWU y
588 p. mo H. e. MiX nBoMa MaymMmu OepXaBamu Ilemomonnecy - Emimoro Tta I'epeero -
crpokoM Ha 100 pokis?. Bimomoro Oysia oboporHa cumMaxist 421 p. 1o H. e. MK AdiHamu Ta

2 ApwucrorTeltb Kaxe ITpo BapBapis: «CaMa mpvpopa npvsHa4wIa iM OyTvi pabamu Ipekis, i Oymap-skmi 3acid
3aKOHHWUI, 11100 IIPMBECTH IX 10 1Iboro crany» (Politica, cart. I, cap. VIII, 6).

3 CTBepImXyIOTh, ITI0 BiH OYB 3aCHOBaHWI IIle A0 3aBooBaHH: [ lestomoHHeCY mopiviirsamut.

4 bpor3soBa Tabmiraka 3 TEKCTOM LIHOTO JOTOBOPY HOPITICEKMM AiasleKToM Oyila 3HaviieHa y 1813 p. B
Orrimrtii i MoXke BBaXkaTyCs HalIaBHIIITIM JIOKyMEHTOM €BPOIIeViCbKOI AuIuioMarii (Scala, op. cit., pag. 21).
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Craproro?®. Li cMmaxii, 110 OysIv TUIIOM eJUTIHCBKMX TTOJITUYHMX KOaJlillint Ta deepartiv,
MorI 6 IpuU3BecTy A0 3HAYHO iHIMX i HabaraTo BpaXkaroumx pe3yJIbTaTiB — 0 CTBOPEHHS
MaHeJUIiHCPKOI opraHisallii um deneparil, i ewrnHM MorM O BifirpaBaTu BaXJIMBY
MOJITUYHY POJIb Y CBIiTi (MOXJIVBO, DI O HaBITh 10 CBITOBOTO IIaHyBaHH:), KOV IXHII
Ay X HMOJITUYHOIO HapTUKYJIIPU3MY Ta i30JI11i1 He 3poOVIB HEMOXXJIMBUM OyZIb-sIKe TpuBaJle
noyiTuHe 00’egqHaHH: . [0 IIbOTO AOmaBaIocsd Vi IIOCTiVIHEe CYIEePHUIITBO MK Pi3HUMU
eJUIIHCBKVMM AepKaBaMM: apucTokpaTudHa Crnapra i3 CyXOIIyTHOKO MOTYTHICTIO Ta
AeMoKpaTuuHi AdiHM 3 MOPCBKOIO - He OakaslM BBaXkaTu cebe piBHMMM I He MOIJIU
OCATHYTU i1€10 3arajIibHOI MOJITVIKM 3apaJyi JOCATHEHH CIIUIbHMX 1ITer. I TakuM uiHoM
IIi COIO3M, YKJIaZleHi CIIoYaTKy Ha 3acajiaX piBHOCTI, SK IIPaBWIO, 3rOOM IIPU3BOAVUIN 10
MOJTUYHOI TereMOHii a00 HaBiTh A0 BMK/IIOYHOIO MaHyBaHHS OIHOTO 3 COIO3HMKIB Hajl
iHIIIMMY, K 11e OyJI0, HalmpuKiIaz, y BUMagKy AdiH y MOpPChKivt ATTHKO-IeTocchKirt J1isi.

Koxen pnorosip HaOyBaB YMHHOCTI 11 cTaBaB OOOB’S3KOBMM IIiCJIsI TOro, gK OyB
CKpIIUIeHUTI IIPUCATOI0, MependadeHo0 Ta CKIafeHOIo IIifl Yac YpOUYMCTOTrO PUTYally 3
IIpVHECeHHSM >KepTB Ta V3/IMBaHHAM (CKPOIUIEHHSM BMHOM BiBTaps), TOX VIOrO
MOPYIIeHHs OyJI0 BOAHOYAC i TOPYIIeHHSIM IIPUCATH, a OTXKe — CBITOTaTCTBOM. [lorosopn,
OCBSTUEHI 3a TaKOIO IpolleAyporo (y Oararbox BuUIIagKax Iepemdadasiocss 4dac Bif, dacy
BITHOBITIOBATV IIPUCATY), MOIJIM OyTM HOpPYIIeHi, ajle 3MIHUTVM 4M aHyJIOBaTH 1x Oyiio
HeMOXJIMBO. Yepe3 Ile BMHMKIA IIpaKTMKa OOMeEXyBaTM CTPOK MAil HaBiTh MMPHMX
porosopiB g0 mnepHoro crpoky: 10, 50 a6o 100 poxkis. JIuiire 3 yacom Ge3rocepeHBO 10
OpPUTiHAJIBHOT'O TEKCTY JOTOBOPiB OyJI0 BHECEHO 3acTepeKeHH II10J10 MOXJIVMBOCTI IX 3MiHM
Uy JOIIOBHEHHs, i Ile BimOyBasiocsi BXke 0e3 cKIalaHHS IIPUCITY; OTXe, YKIafeHHS
JOTOBOPIB ITOYaI0 IIOCTYIIOBO IIEPEeXOAWUTHN 3 PeJIrinHoi cdepu y CBITCHKO-TOTUYHY.
Horosopm 3armirasvics 11 Hagaiti 000B sI3KOBUMM, TIiATBEPIKYBaJIVICS IIPVICATOO, OHAK I
00OB’A3KOBICTh MifyIsirajia 3MiHaM y 3B'$I3Ky 3 Mi3HIIIMMM ITOIIpaBKaMi. 3perToo, 0yiio
3UIMIIEHO W7 IO PeIiriviHy TrapaHTii0 CKPIiIUIEHHs HPWCATO, i J0roBopu cCraBavi
0008’ s13k0BVIMM TTicITs paTudikamnil. [Tormpm Bee e, eJUTiHCHKa iCTOpisg IIPOIIOHY€E HaM Oe3rtiv
BUIIAJIKiB, KOJIM [IOTOBOPM MOPYUIyBaJIMCs, 1, MOXJIMBO, 3 II€BHUM BUIIpaBIaHHAM,
Lumepon iponisye Han «Graeca fides» (TpellbKOIO BIipHICTIO) y BMKOHAHHI B34TUX
3000B’s13aHb. Yci HaVBaXXIMBIIIL IOroBOpM BUCIKaJMcs Ha OpOH30BMX IOIIKax abo
KaM' sTHMX CTeslaX i 30epiraymics B HalliOHaIbHMX cBATwWwIMImax — B Omimmil un denbdax.
Ortxe, rpekn BoJIOAUIM HaViJaBHIIIIIM apXiBOM JIOKYMEHTIB.

OkpiM TIOJITMYHMX [JOTrOBOPiB, €JUIHCHKI AepXaBM yKIagajiy TakoX Yy cdepi
NPMBAaTHOIO MDKHApOJHOIO IIpaBa pi3HI KOHBEHIIl, $Ki CTOCyBaJMCs IOPUAMYHOIO
CTaHOBUIIIA, IIpaB Ta OOOB SA3KIB IXHIX TPOMaIgH, IO IIPOXMBAJIM Ha 4yXilt Tepuropil. Ha
BIIMIHY Bifl CXiIHMX TeOKpaTilii, $Ki IIJ] BIUIMBOM peJIIiVIHOIO eKCKJIIO3MBI3MYy Ta
HeTepIIMOTo JyXOBeHCTBa OauvuIn jiniile CiBBiTYM3HMKA, 0OpaHoro boroMm, a uy»xo3emrIis
BBaKaJIM HEUVICTOIO iCTOTOIO, eJUTIHCHKI JepKaBy, y SIKMX TOCTMHHICTh HaOysla Xxapakrepy
Iy OJIiYHOTO iHCTUTYTY, IIMPOKO BIIKPWIIV CBOIO TEPUTOPIIO [IJId 30BHIIIHBOI TOPIiBJIi Ta
AOCTYIly iHO3eMIIiB, sIKi ITpuOyBasIv BilBiIaTV CBATI MiClIs, OpaKyJI Ta HalliOHaJIbHI CB4Ta,
He3abapoM BiguysM 1IOTpedy yTOUHUTM IXHe cTaHOBMIIe. Tak Oyym yKilajeHi KOHBEHLIil
1po i3onoaimit (isopoliteia), IKi JO3BOJISUIV TPOMasHAM JIOTOBipHMX AeprKaB [OCeISATIICA Ha
TePUTOPil KOXHOI 3 HMX, Jle 3a HMMVM BU3HaABaJIVCd MavbKe BCi IIVMBUIBHI IIpaBa, SKUMU
KOPWMCTYBaJIMCS MiCIIeBi )XITesIi, 3a BUHATKOM HoiTaHmX. L4 i3omnoiTtis Oyia cripaBxHiM
MDKHapOIHO-IIpaBOBMM iHCTUTYTOM IIPUBATHOIO IIpaBa, 10 3a0e3IeyyBaB MaKCUMaJIbHUIA

5Scala, op. cit., pag. 67.
¢ Laurent, op. cit., vol. II, pag. 3: «Les Grecs n’ont jamais eu la pensée d’étendre leur domination sur le
monde: leur idéal n’était pas la monarchie universelle, mais la cité».
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3aXMCT IIpaB YyXko3eMIiB. I[HIII KOHBeHIIil, Tak 3BaHi symbola, CTOCYBaJIMCSL 3axVCTy
B3a€MHVX TOPTOBEJIbHIIX BiTHOCHH i BOIHOYAC Ilepedaydasiy, 1o CyI0Bi IIpollecyl Ta Cliopu
MDK iHO3eMHVIMM KYIIIAMYM Ta MiCHEBVMU JKUTEJISIMU ITJIAT IV CIIeliaIbHiv FOPUCAVIKILL.
[ITock TOuHiIle MO IIi KOHBEHIIIl HEeBiJOMO, OJHAaK Oe3CyMHiBHO, IO Yy’KO3eMeIlb He
IepeOyBaB I103a 3aKOHOM, a OyB cy0’eKTOM ITpaB i 000B’ A3KiB.

OcobmmBo B Adinax, Ha BigMiHy Bin CrapTy, IO 3aBXOM BUPIi3HAIAcd CyBOPOIO
Kceneaacielo (BUTHaAHHSIM UYXXMHIIB), sIka B yci dacu poOwmsia coOi 3a 4ecTb IIVPOKY
TOCTVHHICTB, 4y KO3eMellb KOPUCTYBaBCs IIpaBaMV Ta IIPUBUIeAMY, 3aXUILEHVIMI 3aKOHOM.
3okpeMa, adpiHChKe ITpaBO PO3PIi3HSIIO YOTUPY OKpeMi KaTeropii 4y KMHIIB:

a) Isorelm - 11e Ti, XTO MaB IOCTiViHe Miclle mpoXxuBaHHS B AdiHax, aje He OyB
HaTypaJli30BaHWI 1 He MaB IOJITUYHMX ITpaB. 3a HUMM BU3HaBaJIVICA MavbKe BCl LIVBUIbHI
IpaBa, AKMMI KOPUCTYBa/IMCs adiHChKi TPOMaJIsiHY, a caMe: MampuMoHialbHe npabo (ImpaBo
yKJIafaTy IUTI00 3 adiHChKOO XiHKOI0), ITpaBo HaOyBaTV BJIAaCHICTb, ITpaBO CIIaJIKyBaHHH,
MpaBo YKJIaJaTy YOy, IIpaBO TOPTyBaTy Ta 3alIMaTHCS peMeciiaMI i ITpodpecisamMi; BOHU
Oysv 3BUIbHEHI Bif CIUIaTV MOAATKIB, AKMMM OOKIaJaIncs iHIM 4y’kKo3eMlIli, MaIi IIpaBo
3axmIaT cede B CyAi TOIIIO.

6) MeTexm - iM MiCIT TTOTIEpeIHBOT IepeBipKy OyII0 J03BOIIEHO TToceMTICs B AdiHax;
BOHIM Ma/ IIpaBO TOPTyBaTM Ta 3aliMaTucCa peMeciaamyu i mpodpeciamu, aie Oynm
1o30asiieHi mpasa OpaTym HUIOO 3 adiHCBKMMM TpoMajsHaMmy, He MOITIM HaOyBaTu y
BJIACHICTh HEPYXOMICTh, He MaJIV ITpaBa IlepefaBaTyi CBOE MayHO 3a 3all0OBiTOM, CIUIauyBaIv
dpikcoBaHMI NTOAATOK 1 HiIsATa/IN CHellia/IbHIN I0PUCAMKIIT 3 00Ky OKpeMOoro Maricrpary,
3BaHOTO nosemapxom (polemarchos). Boru Oy 30008 s13aHi ci1y XmUTH B apMil um Ha JIOTi.
Koxen 3 mmx MerekiB MaB oOpaTw cobi adiHChKOro rpoMagsgHMHa gK HaTpoHa YN
riokposurests (prostates). Llevt maTpoH OyB, 3 0IHOTO OOKY, TapaHTOM HaJIeXXHOI IOBEIIHKI
CBOTO MiTOMIYHOTO, a 3 iHIIIOTO — TIOTO JOBipeHOI0 0CO00I0, SIKa MpeCTaBIIsIa VIOTO Iepert
MICIIEBOIO BJIQI0IO.

B) Yyxo3emmi Oe3 MOCTITHOTO MicIlg HPOXWBAHHS (xeinoi) - 1me ocobm, dums
OaTpKiBIIMHa IepebyBajla y CTaHi MMUPY Ta HOPMaJIbHMX TOPIOBEIBHMX BiTHOCUH 3
Adinamu; BOHM He TPOXMBAIM TYT IIOCTiVIHO, a IlepeOyBaii JIMIIE TUMYACOBO s
Be[IeHHSI CBOIX TOPTOBEJIBHMX abo ocoOMCTMX cIpas i mepeOyBas IIiff 3aCTyIIHUIITBOM
npoxcena, IKUVI MaB 3aXMIaTY IXHi iHTepecu Iiepen] Bi1ago0 (nosemapxom). Bonu ne mamm
0cOOIMBYMIX IIpaB, OAHAK UY>KO3eMIIiB Oe3 IOCTIVTHOTO MiCIIs ITPOXKMBAHHS ITOBaXKasIl, a IXHE
MaviHO OXOPOHSIIV 3aKOHOM.

r) Bapsapmu - 11e minmani gepkas, gxi nepeOyBan mo3a cdeporo eJUTiHCHKOI KYIIbTY Pi
Ta LMBUTIi3alii. Bonn 3arajoM He Maim XXOOHMX IpaB 1 )KOAHOTO 3axWCTy; €AVHe IIpaBo,
SIKVIM BOHV KOPUCTYBAJIVCH, — IIPaBO FOCTMHHOCTI, HepebyBaroun IIif1 3aCTyITHUIITBOM OOTiB.

SIk My GaunuIn, MOKpOBUTEIeM MeTeKiB OyB adpiHCHKIII TPOMaISTHIH, KMV Ha3BaBCs
npoxcerom. Ilisninre (VI cT.) 11V iIHCTUTYT npokceHii — KV, 3peIIToO, iCHYBaB i B €TMIITSH,
iy dinikiniis - HaOyB IIMPOKOTO IOIIMPEHH: i CTaB II0YeCHMM TUTYJIOM ab0 0coOImMBIM
MaHaTOM (Ilepef0ayuaB BUHAropojy), IKMM OflHa JlepkaBa Ha/JjaBajla FPOMa/IssHMHY iHIIIOL
JeprKaBy, BBipsArOdM VOMY IIATPUMKY iHTepeciB CBOIX IIiJaHuX, 110 HepeOyBam y
BiAIOBiAHIN iHO3eMHIN KpaiHi. Hanpukian, npokcenamn Crnaptu B AdiHax cBOro vacy
6y KimoH Ta Asikisiaz, gsa BunaTHi adpiHceki rpomansam. [TpokceHis TakvM grHOM Oyria
opiliVIHVIM 3aCTYIIHUIITBOM I'POMa/ISH OJIHI€T JlepkaBy 3a KOPIIOHOM i cTajia IIPOTOTUIIOM
TOProBeIbHVX KOHCYIIiB CepeqHbOBI UYL

IITo crocyeTbcd BiViHM, TO IpeKy BBaKasIu 1 GOpOoTbOO0I0 MPOTH HecIpaBeINBOCTi. 3
OIJIsAZly Ha I1le, BOHM 3a3BM4all CIIOYaTKy BMMaraay caTucdakliil Ta BiAIIKOAyBaHH i JInIile
y pasi BinMoBM orosiomryBaiu BintHy. I1leBHOT dpopMaIbHOCTI [IJIs1 OTOJIOIIeHHd BillHY, SIK Y
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pvMIsiH, MM He 3HaeMo. [Ipote, 11006 JieriTmmisyBaTu BiViHy mepep, I IIO4aTKOM, BOHU
3aBXXAV 3BepTaJIVICA 10 [1eJIb(PiVICbKOro opaKyJia.

Metonu BeneHH: BiVIHM y TpekKiB OyyM HOCUTH TYMaHHVMM, IIPO IO MV MOXXEMO
nepecsimumTmc mie 3 «riagy» 'omepa. KajtideHHs 11oj1oHeHMX Ta 3HYILIIAHHS HaJl TpyIiaMiu
Oysm 3a00poHeHi; Toster MM y 6010 BoporaM HajlaBajIocsi [IOXOBAHHS 3 yCiMa IOYecTsIMY;
CBSITI MiCIISI Ta IIPUXMUCTOK XpamiB HMOBaXKalucs; TpiyMdasibHi Mapii, Tak 3BUYHI 11714
PUMIISIH Ta CXiIHMX HapoiB, OyJIM HeBimoMi; rpekn He 3BOAWIN TpodeiB IlepeMoru Ha
IOJISIX OWMTB 1 3aCyIKyBasIi MacOBe BUHMUIIIeHHs 0e330poVIHIX BOPOXIMX BOIHIB, sKi OJ1araam
IIpO IIOIMay, a TaKOX 0e33aX1CHOT0 HacesleHHs. BilicbkoBomoI0HeHi y OaraTbox BUIIaIKax
obepTasics Ha pabiB, OfHAK MOIJIM OyTH BUKYIUIEHI. 3 BirICbKOBOI 300014l OfTHa YacTVHa
HpuCBgYyBalacs OoraM, iHIIa HepexomwIa JepkaBi, a pelllTa — apMmil. Y rpekis icHyBasa
IpaKTMKa OOMiHYy Ta B3STTs 3apydHMKiB. OTXXe, HaBiTh BOPOr BBaXKaBCs JIIOAMHOIO, dKa
IepeOyBaJla IIif] 3aX1CTOM OOTiB, 1110 3aCyIXXYIOTb JKOPCTOKICTb.

JJoka3oM rymaHiTapHOIO AyXy Ta BUILOI KyJIbTYypPU I'PeKiB CJIyIye, ceper, iHIIoro, mn
TOV (paKT, 1110 ITeBHi 00’ €KTH, TaKi sIK CBSTI MiCIIs, CBSTWINIIA, XPaMy, a TAKOX JIesiKi ocoom
- IIPOPOKM Ta JKpelli, HOCII CBAIIIeHHOTO BOTHIO, — Oy orostomieHi HenTpaasHMy. Ha gac
BeJIVIKVX HAllOHJIBHMX CBSAT BOEHHI [ii MDK BOIOIOYMMM €JUIIHCBKVMM [epKaBaMu
npusynmHasuics. Lle mepemup’st - anasor treuga Dei (boxoro mmpy) CepenHboBiuus -
HasvBastocs Exexenipia (Ekeheiria). Y OaraTpox BUIagKax IpeKy BAaBaIVCs 40 apOiTpaxy s
BUpillleHHsI CBOIX KOHIiKkTiB. ApbiTpaskHa IIpollefypa 3acTocoByBaslacs B Eiwtami y
3HAYHO IIMPIIOMY MaciiTabi, HDK y Oyab-gKOro iHIIOro Hapoay MAaBHMHM, IIIO0
TIOSICHIOEThCS iCHyBaHHAM Oe3liui He3ajIeXXHMX i piBHMX fdeprkaB Ta MicT. [ToBHOIO Miporo
CIIpaBe/yIMBO BBaXXaTu apOiTpak aOCOIIOTHO OCOOIMBUM IIPOSIBOM — €JUIIHCBKOIO
IOJIITUYHOTO XUTTS .

B eruriHceKin icTOpii HaM BimoMo 62 Ge33arlepevHi BUIAOKM apOiTpaxy, OmHaK iXHs
KUJIBKiCTB, IMOBipHO, Oy71a 3Ha4HO ObTbIIO0. TpymHOMI, 3 IKMMM CTMKaBCH eVl iHCTUTYT,
MOJISITAJT B TOMY, IJO B TOTOYaCHOMY MaJIOMy €JUTIHCBKOMY CBiTi OyJI0 Ba’KKO 3HAWTH
HeyIepekeHnX i 00’eKTUBHMX apOiTpiB, SIKi O KOpUCTyBayIMCs AOBIpOIO JAeprKaB-CTOPiH
cinopy. Hamsimomimm Bumagok ap6itTpaxy maryerbes 600 p. mo H. e., ko [lepiannp,
tupaH KopuHda, BuHic pimrenHsa y KoHIIiKTi Mk Adinamu Ta MiTiteHoO 110710 mpas
BOJIOMIHHS, Ha fKi IIpeTeHmyBai oOnaBi gep>kasu crocoBHO Mucy Curen Ha ['ertecrionTi,
HpUCYAMBIIY ITepeMory AdiHam.

3 GaraTboX CTOPiH HecIIpaBeINBO IPeKaM IIPUIVICYIOTh IIPVHIINIT HeOTOPKAHHOCTI
rocosibeTB. HaBriaky, BoHM He BBaXkKaJIM IIOCJIiB HelOTOpKaHHMMM. CBsllleHHUMM OyJin
svie BicHUKY (kerykes), yIIoBHOBaKeHi Jke37I0M, SIKi IlepeOyBaJi il 3acTyITHUIITBOM OOTiB,
asie IX MOIJIV BiJICWJIaTV JIVIIIIE ITiJ1 Yac BiVIHM [JI4 Ilepefadi IOBiJOMIIeHb, BUCYHEHH BUMOT
Ipo TlepeMup’si, OTPVIMAHHSI TapaHTii Oe3eYHOro MPOXOofy TOIIO. IX He Morm
BiZIpsAIPKaTH Ha AMIUIOMaTUYHI IIeperoBopy MK OIHI€I0 [JepKaBoIo Ta iHIo. [ lopymnrenH:
IXHBOI HeJOTOPKAHHOCTI OYJIO CBATOTATCTBOM IIIOAO OOTiB-IIOKPOBUTEIIB.

dviiutomMaTtvaHi mociaHIl, AKX BUKOPWUCTOBYBJIM B MMPHUM Yac I Pi3HMX
IIeperoBopiB MiX fAep KaBamu, HasuBayvcd prebeis, 1 ixHs Oe3lieka HOBMHHA OyJla y KOXKHOMY
BUIIAJIKy TapaHTyBaTWCI Ha Yac Micil 3a JOITOMOI'O0 OXOPOHHOI rpaMOTH. fIK mokasye HaM
eJUTiIHChKa iCTOpisl, Tparvisumics YMc/IeHH] BUIIaKy, KOJIV ITOCIIM 3a3HaBasIv 00pas, aperTis
i HaBiTh CTpAT - SIK-OT IIOCJIV IIePChKOro Lapsi — 6e3 Toro, o0 Take IIOPYIIeHHsS CTOCOBHO
IIOCJIiB BBaKasIoCs IIOPYILIEHHAM IIPaBOBOTO IIPUHIINILY, SIK 11e OYJI0 y pUMIISH.

338 p. 110 H. e. 3HaMeHY€ KiHellb IIOJIITUYHOI He3aIeXXHOCTI eJUIiHiB; Ha 1101l OuTBY ITpu
XepoHel 3HMKAIOTh CBOOOIM VX HAPOiB, SIKi BXOISTH A0 CKIamy MakeIoHChKOI MOHApXil.

7 Ruggiero: L'arbitrato pubblico in relazione col privato presso i Romani, Roma 1893, pag. 52.
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IIpore 114 ertoxa IOJITUYHOrO 3aHeNnaay BOJHOYAC 3aII0YAaTKOBY€E HOBY KyJILTYPHY €IIOXY
eJUIiHI3My: MICTeIITBO, HayKa, JiiTepaTypa Ta disiocodis eJUTiHiB BUXOIATh 3a BY3bKi MeXi
IXHBOT OATPKIBIIVHY Ta IMiIKOPSIOTH cO0i He ymitte Hapoay Cxoly, a I CBOIX 3aBOVIOBHVIKIB
- PUMJIAH.

Erurinv Hasarogwmv 38 g3km 3 puMiisHaMu stuiare y I cT. 1o H. e, a B 146 p. 110 H. e.
OyJn BKJIIOUeHi 10 cKilafgy PuMcbKoi fepikaBu.

III. PIM

Cepen ycix HapodiB HaBHMHM PUMISHU BUPISHAIOTBECSA CBOIM IOPUAVYHUM i
nomiTniyHMM reHieM. OfHaK IO CTOCY€TbCS MIKHApPOSHOIO IpaBa, VIOro CJguV MU
3HaXOIVMMO, MOXJIMBO, Y MEHIIII Mipi, HIX y rpekiB, sKi, Xxo4 i Oy po3aiieHi mpoTarom
CTOJIITh Ha 0Oe3Jliu cyBepeHHUX i piBHUX [epkaB, MaJIi CIIpaBXHi MiKHapOIHi BiTHOCHHNI
MiX co0OI0 1 3MOITIM PO3BMHYTH eJUIiIHChbKe MiXITOJIiCHe ITpaBo; HaToMicTh Pum BBakaB cebe
€OVIHVIM Y CBiTi. 3 TOUKM 30py MDKHapPOAHMX BITHOCUH iCTOPil0 pYMIIAH MOXHA PO3IUIUTIA
Ha JIBi eIoX1: OHY, AaBHinry, ipmbimsao no dpyroi [Tyaiyrot sivtam (218-202 pp. mo H. e.),
y AKiVI MV MOXX€MO KOHCTaTyBaTV BU3HaHH IIeBHVX IIPaBWl Y MDKHaPOAHMX BiTHOCHHAX,
KOJIVI pPUIMJIAHM IIIe ITOBaKasIv IIPVHLVIN PiBHOCTI Ta B3a€EMHOCTI ITpaB i MigTpuUMyBaIv
TTOJIITMYHI 71 TOPrOBeJIbHI 3B 13K 3 IHIITMMVY HapoIaMM BiZITIOBiZTHO 10 IVX IIPUHIINIIIB. AJle
y 3B’43Ky 31 3pOCTaHHSIM IXHBOI BilICbKOBOI MOTYyTHOCTI, moumHatoun 3 II ¢T., i mpuHImnm
MDKHapOIHOTO IIpaBa 3a3HaloTh ITIMOOKOI TpaHcdopMallil: IPUHITAII B3aEMHOCTI 3HMKAE,
Pyum Oinbllle He Oa’kae BM3HABATK 3a IHIIMMM [ep)XaBaMy IIpaBa, 3allepedye iM Take
dyHmaMeHTasIbHe IIpaBoO, $K piBHiCTE. PuMiIgHM yCBIZOMJIIOIOTH CBOE icTOpUUHe
MOKJIMIKAaHHS — CTBOPeHH yHiBepcaJIbHOT iMIIepil IIUISIXOM ITiIKOPEeHHs iHIIVX HapO/IiB, 1110
camMo 110 coOi BUMKITIOYa€ MMUPHI MIKHApPOIHI BiTHOCMHM, 3acHOBaHI Ha BWM3HAHHI
cy0’eKTHOCTI, CyBepeHiTeTy Ta piBHOCTI iHIIMX HepxaB. Pumcbkui Hapon BBaXae cebe
princeps orbis terrarum populus (IIpOBiIHMI HapoOL, CBITY), a CBIT HasmBaeThbcs 0rbis Romanus
(pMCBKMM CBiTOM). 3a iMIIepaTOpiB 3alI0YaTKOBYETHCS COLliaJIbHA Ta MOJITUYHA €THICTH
PVIMCBKOTO HapoOply; BiH [Jocsra€e arorelo CBO€l MOIYTHOCTI 7 Beiwdi. Maibke Bech
TOrOYaCHMUV BiTOMWI IIVBUIi30BaHM CBiT HmigkopeHnii LlezapeM. OTxxe, MikHapogHe IIpaBo
3mwioca 3 lex romana, MO BU3HAYaJIO CTAHOBUINE Ta YTOYHIOBAJIO IIpaBa 7 ODOOB SI3KM
HapPOJIiB CBIiTYy.

[y>Xe 9acTO pyMIISIHM 3aJIMIIJIV ITIIKOPEHVIM HallisM ITiJl TUTYJIOM COIO3HVKIB [IeBHY
BHYTPIIIHIO aBTOHOMIIO, OfTHAK Y 30BHIIIIHIX CITpaBax BOHV He MaJIy BJIaCHOI ITOJII TVIKVE; IXHS
HisUTBHICTh y MDKHApOIHMX CIIpaBax Oysia oOMexkeHa BimHOCHMHaMM 3 PriMoM. Ajie HaBiTh y
VX 3HOCMHAX BOHM IlepeOyBa/IM y MiOIOPSAKOBAHOMY CTAHOBWII, 30BCIM He
posmsiianics sK piBHi. Y 30BHIIIHIX KOHGITiKTax PriM BucTyIaB sIK apOiTp, a y BHY TPilIIHix
Ta OCOOMCTMIX CIIpaBax — K MeJliaTop.

SIk y rpekiB, Tak i y pMMISH BUTOKM OyIb-IKOTO IIpaBa JIeXaTb y peiril. Yci
MOJIITMUYHI, collia/IbHiI Ta CiMeVHi BiIHOCMHM IlepeOyBal aX OO KJIaCMYHOI eroxu Il
MaHyBaHHAM jus sacrum (CBAIIIEHHOTO IIpaBa), fIKe BUMarajlo CyBOporo dpopMaiisMy s
3IVICHEHHSI Pi3HMX peirimHmx i cBiTcbkmx yHKOiN. Tak i MiXXHapomHi BiITHOCKHU
repeOyBasIv i, BJIafl0l0 KOMIUIEKCY caKpasIbHUX IIpaBWl, 3BaHOTO jus fetiale (deriasibHOrO
IpaBa), sIKe IPUINCYBaJI0O (POPMaJIbHOCTI Ta IIpoIleypu IIOIO OrOJIOLIeHHS BiltHW,
yYKJIaJleHHs. MMpPY Ta JIOrOBOpPiB, BUMOT caTucdakilii 3a 3a3HaHy HeclpaBeJIMBiCThb TOIIO.
Buxonanns 1mmx dopmasbHOCTeN HajleXXalo JI0 KOMIleTeHIIil deliastiB (fratres fetiales) -
KoJleril  JKepIliB, Ki yTBOPIOBaJIM CBOIO pPoOAYy AMIUIOMAaTUYHUN  KOpIyC 1
BUKOPVICTOBYBAJIVICS I BeeHHs BITHOCMH 3 iHINMMM Oep)XaBaMi. 3 PeJIirirtHOro
xapakTrepy (eliaJlbHOro mpaBa, KpalidikoBaHoro ILlumiepoHomM gk sanctissimum
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(HaviCBsllleHHillle), BUIUIMBAJIO, IO OrOJIOIIeHHS BiIHM Ta YK/IaJeHHS MUPY IOBMHHI
3HiVICHIOBATVCA 3a IIeBHMMM (pOpMYyJIaMu i pesiriviH1MM IlepeMOHIsAMM, 00 He HaKJIMKaTU
Ha ceOe THiB Ooris. Bivtra masta OyTn bellum justum legitimumaque (IpaBeIHOO Ta 3aKOHHOIO
BilTHOIO); BOHA IIOBMHHA MaTy He JINIIE CIIpaBelJINBY IPWYMHY (causa justa), a v OyTu
dopMaJIbHO 3aKOHHOIO, TOOTO OrOJIOIIEHOI0 B ypouncTuim criocid. Takmmy mpryarHaMm
Oyrm:

a) incursio hostilis - BOpo’ke BTOPTHEHH:I Ha PUMCBKY TepUTOPilo.

©) defectio - mopyiieHHs: coro3y abo moroBopy. OCKUIBKM COIO3M Ta IOrOBOPU
yKIafgaIncsl B PeJIiriHmx dopMax i BigmaBaymics Mif 3aCTyHHUIITBO OOriB, Taki BiVTHU
BBKaJIVICS CBSITVIMMY, SIK BiVTHV TIOMCTH 3a 0OpakeHe O0XXeCTBO.

B) oOpa3a mociiB - [lomibiv1 3a3Hawae, IO >XOJeH Hapod B aHTUYHOCTI He
AOTPUMYBaBCs TaK CyBOPO HPUHLIUITY HeOTOPKAaHHOCTI IIOCOJILCTB, K PUMISHW; OHAK Y
pasi 11oro mopyIeHHs BOHV 3aBXIM BXMBaJIV HaJIEXKHOT TTIOMCTH, aJIKe B 0cO0i Jierata BOHU
OGauruIn 3a3ixaHH4 Ha caMy TiIHICTb PUMCBKOIO Hapo#y.

T) injuria - IPUVHATTS CTOPOHM TUX, XTO BUCTYyIIA€ IIPOTV PUMCBHKOTO Hapoay abo
VIOTO COIO3HVIKIB.

B ycix mmx Bumagkax BiviHa Oyia cnpaBedauboro, aje viliie 3a YMOBY, IO IPOTVUIEKHA
CTOpOHa He Hajlaja caTucdaxilili — rerum repetitio abo clarigatio, IKy BUMaraam 4eTBepo
detriartiB, BifmpasneHMX 3 IIi€f0 MeTo0. BinmosigHO, BiviHa B ysiBIeHHI pUMISH Oyiia
MDKHapPOIHOO IIPOLIely pOIO ISt OTPVMMaHHS BiIIIKOAYBaHHS, y gKiv iM OyJI0 BiIMOBJIEHO.

BirtHa Masta OyTy TakoX i 3aKOHHOIO, TOOTO OroJIOIIeHO0 popMasIbHMM YMHOM. Lle
ypouncTe orosoiteHHs - belli indictio - HaJIeXXUTh TaKOX A0 KOMIIeTeHIIil deriaiis, sKi
BUpPYyIIQJIV 10 KOPHOOHY, 3BiOKM KuOaJy Ha BOPOXY TEPUTOPIIO CINC 4K CaKpaJIbHUM
CUMBOJI BiVICBKOBOI MOTYTHOCTi, BOJIHO4Yac Opasm OOriB y CBiIKM Ta BUIOJIONTYBaJIUA
TpaguLinHy dopmyity: «ego vos testor populum illum injustum esse neque jus persolvere» («s
3aKJIMKalO Bac y CBiKwM, IO 1leVl Hapoy, HecIlpaBedJIVMBUI i He JOTPUMYEThCS IIpaBa»). Y
pasi, SIKIIo ITI0 Iporenypy OyIo HEMOXIIMBO BUKOHATV, PYMIISHM BOABaIVICS 10 (PIKIIil:
BOHM 3BUIBHSUIM IIOJIOHEHOIO, AapyBalv VIOMy KJIallOTh 3eMJIi, SKMUI IIOTIM BBaXKaIn
HaJIEXKHVM BOpPOTrYy, i Kupaim cmmc y Hboro. Y Takint dikTmsHI dopmi ymepire Oyiio
orosiomteHo BinHy Ilippy. Ili3Hire BiVtHM orosomrysaymics IIyOJIiuHO depes3 cCIeliaIbHMX
IOCJIiB.

YV taxmy camwmit ypouwmctum crooci® dertianm yKIagaamM v MUP: MUPHUM TOTOBIp
yKIaflaBCsl 3a YPOUMCTVM IlepeMOHIaJIoM i BigmaBaBcs Iif 3acTyIIHWMIITBO OOTiB, 1100
3a0e3rmeunTy TOro HOTPVIMAHHS, a TaKOX CKpPIIUIIOBABCS >KePTBOIPVHOIIEHHSM i
MIPUCATOIO, SIKY MaB CKJIACTV OAMH 3 deliaris: «pater patratus ad jus jurandum patrandum».
ITicta cwiamaHHA HpucAry delliaM IMIANOMUCYBalM JOTOBip, OJHAK MOr0 OCTaTOYHa
patudikaliis HajleXala A0 KOMIIeTeHIll ceHaTy, AKUI MIr 1IOro BiIXMJINTU. 3peIToro,
JOTOBip BUCiKaBcs Ha OpoH30BUX ab0 MapMypoBUX [IOLIKax i mepenasascsa go Karmitostiro
4y IHIIMX XpaMiB B «aedes fidei populi Romani» («XpaM BipHOCTi PMMCBKOTO HapO[y»).

Xoua dpertiayv 71 yTBOpIOBaJIV KOJIETIO I 30iVICHeHHS IUIUIOMaTUYHMUX PYyHKIIN y
BigHOCMHax PuMy 3 iHIMMM gepskaBamiy, CJIif goOpe ycBiZOMIIIOBATHM, IO, BUKOHYIOYM
CBOIO MiCilo, BOHM poOWIM He IIO iHINe, IK BMKOHYBaJIM Hakas3u pmmMcbkoro CeHaty.
BitacHo1 iHiITiaTMBY BOHM HIKOJIV HE MaJIil.

PviM yxiTazas i HOJIITUYHI JOToBOPpM 3 pisHMMM AepxkaBamm. Lli morosopu Oysm nBox
BUIIIB:

a) Amicitia - gmoroBopu mpo ApyxOy, sKi 3aKkpitunoBaim «pia et aeterna pax esto»
(«zexant Oyme OmarouectwmBuyt i BiuHwmyt Mwmp»). Takmmm Oy moroBopw, yKiIameHi 3
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Kapdarenom y 509 p. no H. e, 348 p. no H. e., 306 p. 1o H. e. Ta 279 p. 10 H. e.8, gKi BU3HaBa/IU
3a rpoMazigsHaMM 000X CTOPiH ITpaBO IIOCEJISATICS Ha TePUTOPIT iHIIO1 IepKaBy, BECTU TaM
TOPTIBJIIO Ta FapaHTyBaJIM IM 3axXVCT 0cOOM 71 MariHa.

Bomnougac posmexxoByBasmvics Tpy 30HM BIUIMBY: OJIHa 3ape3epBoBaHa 3a PviMom, iHima
- 3a Kapdarenowm, a Tpetsd - crrijibHa 15t 000X.

0) Societas - gorosip mpo OOOPOHHMII COI03, AK-OT foedus Cassianum, BIYHWUI COI03,
yKiIageHun y 493 p. 1o H. e. Ha 3acajiax piBHOCTI 3 laTnHamu’. Llen1 JoroBip - HamgaBHiIII
MIDKHapPOIHUV IOTOBIP, KW MM 3HAEMO B ICTOPIT pUMJIAH, 1 BIH JIy>Ke CXOXKUI Ha [JOTOBOPU
PO CMMMaxito B iCTOpiI IpeKiB.

3arajiloM MOXKHa CTBep/DKyBaTM, IO PUMISHM, XO4Y i He HexTyBaJll IXHBOIO
BaJKJIVBICTIO, He Ha[ITO IIparHyJIv yKiIajgaTy TaKi COX03M, a SIKIIO Bee XK YKJIaJasIv 1X, TO JIVIIIe
3a HaIlOJIATaHHAM CJIa0IIX HapOZiB, SIKi 3aBISKM IIMM CO03aM BBaXkKasIv cebe 3aXMUIIeHVIMA.
Ciif, TakoX 3ayBaXkuTH, II0 00’€IHAHHS PeJIrifiHOro xapakTepy, Taki K aMmdikTioHil B
Errami, B icTopil pyMIISIH BifICyTHi.

OkpiMm Oux ABOX BUIIB AOrOBOPiB - amicitia Ta societas — iCHyBasIV 7 iHIII YTOOu, sIKi
Has3VBaJINCs sponsiones abo pactiones i yKiamasvics TeHepaIoM Il 4ac KaMIIaHil 3 BOPOXKOIO
apMiero. BoHn May TMMYacoBuUiI XapaKTep i cTOCyBayMCs YKJIaJeHHs IlepeMup’st abo
IHIIVIX BiVICBKOBMX IWTaHb Ta He 30008 sI3yBaIil PUMCBHKUT HapOZ, OCKUTBKI YKIIaIasIvcs
BiVICbKOBVIM KOMaH/yBadeM y MeXKaX VI0ro KOMITeTeHIIil.

Horosopu - sk amicitia, Tak i societas - yKJIaJaJIMCs 3a y4dacTio delliayiiB 3rigHO 3
TPaAMULIIIHUM PUTYaJIOM i CKpiIUIIOBasvcd IPUCATOI0 pater patratus, 1100 TaKMM YMHOM
rapaHTyBaTV IXHIO HeJOTOPKaHHICTh i BUKOHaHH:A. Takoro poay dpopMaibHO yKiIaleHi
AoroBopu HasmBasmcs foedera. [Jorosip (foedus) mir Oyt foedus aequum, foedus minus aequum
abo foedus iniqum?10,

Foedus aequum GyB joroBopoM Ipo 000pOHHMI i HACTyTIaJIbHUT COI03, YKJIaJeHM Ha
OCHOBI piBHOCTI MK PumoM Ta iHIIMMM [AepXXaBamy, BU3HAHVMM He3aJIeKHVIMU,
OOTPUMYIOUNCh KiIay3yym: «ut eosdem amicos atque inamicos foederati haberent» («1100
COIO3HMKM MaJIV TUIX CaMMX JIPY3iB 1 BOPOTiB»).

Foedus minus aequum BU3HaBaB 3a pUMISHaAMM IIOJITUYHY CyIIpeMarTiio Hajl iHIIOIO
JIOTOBIPHOIO CTOPOHOIO uepe3 opMmyiry «majestatemn populi Romani conservato» («xavt
30epiraeTpcs Bed pUMCBKOTO HapOmLy »), K, HAIPUKIIaz, y foedus, ykiameHoMy B 189 p. mo
H. e. 3 eTorivisaMu. Li mep>xasut 30epiranyt y BHy TPIIIHIX cIIpaBaX CBOIO aBTOHOMIIO, OJTHaK
y 30BHIIITHIX — Oy cripaBXHiMM Bacastamu PvMy - reges inservientes.

Foedus iniquum 3peIToro 3aKpilUIOBaB IIOBHe MiANopsaKyBaHHs PruMy 3a dpopmysioro
«in dicione populi Romani».

Ha BigMiHy Biff rpekiB, pUMISIHM HafaBasIy [Iy>Ke BeJIMKOIO 3HaUeHHs JOTPVMAaHHIO
CBOIX JJOTOBOPIB, SIKi BOHM pO3IIIsia/IN SIK IOPVINYHI aKTH, 1110 IOPOIKYIOTh 30008 sI3aHHS,
a puMcbKa IIyOiiyHa AymMKa Oysla BOPOXOIO [10 OyIb-9KOTrO IIOPYIIeHHS CKJIafeHol
npucarn. Iloopm nme, Mm 3HaxXOAVMMO UYMMAJIO BUIAAKIB, KOJIVI PUMISHV HOPYIIYBaIv
AOTOBOPY, OIHAK BOHM 3aBXX/I ¥ A0aIu IIpo Te, 11100 BUITpaBIaTy CBill BUMHOK IOPUINYHVIMM
MOTMBaMM 4u IIpuBogamMi. Tak, 0O00B I3KOBVMMM BBaKaIMCsl JIMIIIe Ti JIOrOBOPY, SKi Oyim
cxBateHi CeHaToOM i pMMCBKMM HapoaoM. BoHwm BifcToroBaim TOUYKY 30py, IO IOTOBIp,
yKJIafleHUI KOHCYJIOM abo reHepaioM Mifl Yac BiICbKOBOI KaMIlaHii, HaBiTh SIKIIO BiH OyB
YKIaJleHUM 3a HOPUCYTHOCTI delliajiB 1 MigTBep/pKeHUII IXHBOIO  IPUCATOIO,
HeoOOB s13K0BUII, a Bumada (deditio) ocib, sKi Vioro ykiiasam, MoXke 3BUIBHUTH Bifl TI0TO

8 Scala, op. cit., pag. 29 si 202.
9 Scala, op. cit., pag. 31.
10 Titus Livius, XXXIV, 57.
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BUKOHaHH:. LIfo Teopiro Brepirte BucyHyIm deltiayv Ta 3actocysas CeHar IIIOI0 JOTOBOPY
3 camuitamu npu Kasaiywmi. Te, mo 119 Tesa Oysia HeBUIIpaBIAHOIO, a JIMIIIE IIPVUBOLOM
YHUKHYTU BUKOHaHHS HOOrOBOPY, BUIUIMBAE M 3 TOro ¢akry, IO KOXeH pa3, KOJu
TparvIgBcsa MOmiOHMII BUMIAOK, iHIIa JOTrOBipHA CTOpPOHA MpPOTeCTyBasla, BiMOBIISIOUVICH
HNPUVIHATY BUaHy 0Co0Y.

3i 3pocTaHHSM CBO€l MOI'YTHOCTI pUMJISIHM Aefaili OiIbllle BiIXOOVuIn Bifl IPUHIIUITY
PIBHOCTI y CBOIX COI03aX, yMiJIM 3a0e3reuyBaTy cOOi HOJIITUYHY CyIIpeMaTio Ta TJIyMadvIn
JIOrOBOPM BiAIIOBITHO 10 CBOIX HOiTHYHMX norranis. Kitaysysa semdi - majestatem Romae
comiter conservato — IOCTIVIHO BBOAWIACA B HOBi COIO3HI JOrOBOPW, TOAI K ITOJIOXKEHHS
CTapuX IOTOBOPIB, AKIO BOHV BiITHOBIIIOBAJIVICS, ITePerJIsaaIics 1 po3IiIaaaavcs pamgiie K
IIpMBiIel, HaJaHi KOJIMIITHIM COIO3HMKAM 1 HUHINIHIM PaKTUUHO MiJKOPeHVIM.

Y GaraTrox COI03HMX JOTOBOPaXx 3 pUMITHAMM MM 3HaXOIMMO apOiTpakHy Kilay3yJly,
3BaHy recuperatio abo judicium recuperatorium. ByJjio BCTaHOBJIEHO, IO CIipHI HUTaHHH,
IIOB’sA3aHi 3 COI030M, SIK-OT O[T BilICBKOBOI 3000M4i, IpaBa OKymHallii, KOHIIKTI MiX
rpoMa/isiHaMM JOTOBipHMX Jlep’KaB Ta iHIII, MifIAraoTh po3mIsAy apOiTpiB - recuperatores.
[MosmiTraai IMTaHHS apOiTpaxy He MimIaraai. 3araloM M MOXKeMO CTBepIIKYyBaTH, 1110, Ha
BiAMiHy Bif TpekiB, MiXHapogHWII apOiTpak OyB IHCTUTYTOM, SKUVI PUMISHU He
MPaKTUKYBaJIM, 3 Ti€l IIPOCTOI IIPWUYMHM, IO BOHM He OaXKayl BM3HABATM 3a iHIIMMU
Jep>KaBaMI Ti€l piBHOCTI, sIKa JIEXWUTD B OCHOBi Oyzib-sIKoro apbiTpaxy. Boru BBaskanm cebe
€NVIHVMMM apOiTpaMm 3 ycCix OWUTaHb, IO CTOCYBAJIMCS IXHBOI MOJHTMKM IIOAO iHIIMIX
HapOo/iB.

I gaxio BoHM Aomyckanam apOiTpaxX, TO BiH 3fiVicHIOBaBcs Oe3 IIpaBa amesIAllil 10
Cenary abo immepaTopa 3 ycCix OUTaHb, IO CTOCYyBaIMCsi KOHJIKTIB MK JlepKaBaMU,
MIANIOPASKOBAHVMY IXHBOMY CyBepEeHITeTy.

OkpiM mpucaru sK peiriiHol rapaHTil BUMKOHAHHS [JOTOBOPIB, y BCiX HapomiB
QHTMYHOCTL 1 OocoOMMBO y PpWMMISH, SKIO COI03 VK/IagaBcsd Ha 3acafaxX PiBHOCTI,
NPaKTUKyBaJIMCS Mepefada Ta IIPUVHATTSA 3apy4HMKIB. Y pasi HepiBHOCTI JjmIe onHa
cTopoHa Masia ix Hagasatu. Ilicig Toro, gk gorosip paTmdikysBasm abo ¥IOoro yMoBU
BUKOHAJIV, 3aPYYHMKM IIOBEepTasICd Ha OaTbKiBIIMHY. SIKIII0 He OYJI0 y3roKeHO IIeBHOI
TPWMBAJIOCTI, MOIVIO CTATWUCS TakK, IO 3aPyYHMKM 3aIMIHaINCA JecATWwnTrsMn y Puwmi, fe,
3peITOo0, O HMX CTaBWINCA HyXe goOpe. Y pasi HEBUKOHAHHS IOTOBOPY 3apy4HUKNA
CTaBaJIN BiVICbKOBOITOJIOHEHVIMA.

SIk 3ramyBasocsi BuIIle, HEIOTOPKAHHICTH MOCONIBLCTB y PrMi Oysia HamioHabHOIO
morMoro. Prvwiistan He poOwiin, sIK TpeK, pO3pisHEeHHS MiXK BiCHMKaMM Ta IIOCOJIbCTBAMIL
Ixui mocm waswBanicst legati, nuntii abo oratores. BusHammit 3a HuMM imyHiTeT OyB
HaCJIIKOM JXXpeLbKOro XapakrTepy deriaiiB, sKi BifJ, IO4aTKy BUCTYIaIV BUKJIIOUHO SIK
MIOCJIaHII. SIK CMMBOJI HEIOTOPKAaHHOCTI OAVH 3 HUX, 3BaHUM verbenarius, HiC CBAIIEHHY
pocimny, B3ary 3 Kamitosito. O6paxaTn abo BOMBaTH ix Oys1o cBarorarctBoM. lisHire,
KOJIV PeJIriviHUiI eJjleMeHT IIo4yaB yce OuIbllle 3HMKaTM 3 IyOiigHoro xurrd, CeHar
BiZIIIpaBJISAB, OKPIM LVIX XKePLliB, legati, TaKOX iHIINIX CBITCBKMX [eJlerarTis, OOpaHMX 3i CBOro
cepenosuitia. | spemrroro derianm Oym HOBHICTIO 3aMiHeHi CBITCHKMMU IIpeicTaBHMKaMM
3 noBHOBakeHHAMI. OfHaK HeTOTOPKaHHICTb J1aBHix dpelliastis OyJla IlepeHeceHa V1 Ha IXHix
HaCTYIIHVKIB, i BOHV BBaXKayIMCsl yOcOOJIeHHSIM CyBepeHiTeTy Ta BeJIndi pYMCBKOTO Hapoy,
a TXHE 3HeBaXeHHs - OOpa30l0 pPUMCBKOro cyBepeHiTeTy. OTXe, HeIOTOPKaHHICTb
IIOCOJILCTB CTajla JOTMOIO PMMCBKOIO IIpaBa, dKa 3rogoM nepeviia 71 y CepenHboBigUs.
Bynp-sike nmopy1ieHHs IbOro MPUHIIUITY BBaKasIoCs HOPYIIeHHM jus gentium!l,

1 Dig. 1, 7 (De legationibus), 17: si quis legatum hostium pulsasset, contra jus gentium id commissum esset
existimatur, quia sancti habentur legati.
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SIKIIIO MOCOJIBCTBA VI KOPUCTYBAJIVICA HeOTOPKaHHICTIO, IO CTAHOBUTH HO3UTVBHUI
aCIIeKT 3aXMCTy, TO IPUBLUIEN eKCTepUTOPiaIbHOCTI - HeraTuBHUI, TOOTO iMyHIiTeT Bif
KpVMiHaJILHOI Ta LIMBUIBHOI TepPUTOPiaJIbHOI IOPUCAMKILIT 3a HMMM He BuU3HaBaBCd. XO4
HM3Ka TeKCTiB 3 /IurecTiB MiCTUTBL HATSAKM Ha TaKWUV IMYHITeT, 3a/IMIITAE€THCS TUTaHHIM, Yn
AiVICHO BOHM CTOCYBaJIMCA AUIUIOMATUYHVIX ITOCJIaHIIiB!2,

PuMcbKa mosliTHKa He AoIlycKasla IIPVMHLNIIB PiBHOCTI Ta B3a€MHOCTI IIpaB y CBOIX
MDKHapOAHMX 3B $13Kax — IPUHIIAIIB, 110 JIeXXaTb B OCHOBI ITyOJIiYHOrO MiXHApOIHOIO
npaBa. BogHouac PuMm nyxe paHO po3BUMHYB 0Oe3cMepTHY CUCTeMy IIPMBATHOIO
MDKHapOIHOIO IIpaBa — jus gentium, 110 3aCTOCOBYBasIacs 10 iHO3eMIIiB, SKi IPOXUBaIN Y
Biunomy Micti. Pumiigam He Oyim TakmMMy MapHOCIABHMMM, SIK I'peKy, Hi B TOMY, IIIO
CTOCYBaJIOCS PEeJIirii, Hi B IIMTAaHHAX iHTeJIeKTYa/IbHOI KyJIbTypu. ToMy IXHeE cTaBJIeHHs [10
qy>K03eMIIiB OyJI0 MeHIII BUKITIOUHMM i j1ibepastpHiniM. Hapite maBHi iHCTUTYT jus hospitii
rapaHTyBaB iHO3eMIISIM 3axXVICT pUMCbKOTo naTpoHa. Llen hospitium privatum misHimle HaOyB
Bi1acHe popmm hospitium publicum i rapaHTyBaB rpoMajisHaM I1€BHOI Iep>KaBy TOCTVHHICTb
yCBOTO PUMCBKOTO Hapoy. OCKUIBKM 3 pO3BUTKOM Ta PO3ILIVPEHHSM VI0ro ITaHyBaHHA Prm
CTaB LIEHTPOM CBiTy, IpMBaOIIIOBaB y CBOI CTiHM Oe3itiu iHO3eMIIiB, a civitas romana Ta jus
civile 3aCTOCOBYBAJIVICS JIVIIIE 10 KBipWUTiB, BUHMKIIA IIOTpeba CTBOPUTI OCOOTIMBIIN PeXXVIM
JUISA BCiX LMX iHO3eMIIiB. Jus gentium cTae IIpMBaTHUM MDKHapOIHMM IIPaBOM Y CEeHCi jus
peregrinorum, ocoONMMBUI MaricTpaT - praetor peregrinus - HaOiIAETbCS OOOB SI3KOM
3aCTOCOBYBATH 1ie IIpaBO Ta BUHOCUTM pillleHHs, a IIeBHi popMyIIu, actiones fictitiae, 1aroTh
IHO3eMIIsIM MOJXJIMBICTD 3aXMILATV CBOI IHTepecy Mepe], CyJOBUMM IHCTaHIIIsIML.

Orxe, mpaBoBe cTaHOBMIIE iHO3eMIliB y Pumi Oyso BU3HaUeHO gyXe UiTKO.
PospisHsumics Tpy OKpeMi KaTeropii iHo3eMIIiB:

1. BapBapu - nanexanu 00 He3aJleXXHWX HapOMiB, XXWIM I103a PUMCBKMM CBIiTOM i
LVBiTi3alli€ro, He 3HaIM PUMCBKNMX 3aKOHIB i He miOTpmMmyBaymM 3B 's3KiB 3 Prmom.
TeopeTuHo BOHWM He MaJM JXOOHMIX IIpaB, BBaXKalMCd He3OATHUMM KOPUCTYBaTUCH
nipunvcaMu jus gentium. HaOyTTs mpasa B1acHOCTI Ha TXHe MaVHO, K i Ha MalfHO BOPOTiB,
3IVICHIOBAJIOCS 3a IPMHLMIIOM res nullius i Moriio OyTu 3/iViCHeHe IIUISIXOM 3axOIUIeHHS.
ITpakTr4yHO X CyBOPICTh IIbOT'O CTAHOBMIIIA OyJIa IIeBHOIO MipOIO ITOM’ gKIIIeHa.

2. Ilepeepinu - dyXuHII, yms OaTbKiBIIMHaA Majla IIeBHi BimHOcMHM 3 Pumowm.
3ajle)XHO Bifl TOrO, HACKUIBKM IHTEHCMBHMMM OyJIM IIi BiIHOCUHM, pPO3Pi3HAIN
NPMBUIEVIOBaHNX 1 3BMYaIHNX IIeperpiHiB.

a) 36uuaini nepeepinu Gy o30aBIIeHi IVMBUIPHOTO IIpaBa; BOHM He MaJIu jus connubii,
Oyim BimTak He3maTHMMM 1O justae nuptizge Ta peastizamil ciMeVIHMX IIpaB; BOHU He
KOPUICTYBAJIVCS jus commercii, He MOIJIV HaOyBaTH BJIacHICTb (dominium ex jure Quiritium),
yKJIaJIaTy yTOAM 3a IIMBUIBHVM IIpaBoM, IlepeiaBaTi a00 ycIiagKoByBaTH MariHo ab intestato,
a Tako OyJin mo30asJieHi factio testamenti. COVHVIMY IIpaBaMU IIIOJIO0 ciM’T Ta MaViHa, IKMUMU
BOHM KopucTyBaymmcsi B Puwmi, Oyim Ti, 0 HajleXxaymm 1M 3a BjacHMMM 3akoHamu (lex
peregrinorum)!3. OTXe, Ha IifICTaBi CBOIX HaIliOHAJIbHMX 3aKOHIB BOHWM MOIJIM YKJIafaTu
HUI00 (matrimonium non justum), HaOyBaTV BJIaCHICTB TOIIO. IHITIMMYI cJI0BaMM, BOHM MaJInt
CBOE ILVBUIbHE IIpaBO NeperpiHiB, sKe BiIIIOBiOaI0 PMMCHKOMY IIMBUIBHOMY IIpaBy. 3
PO3BUTKOM jus gentium CTaHOBUIIE IIMX IIeperpiHiB IOKpamwIocsa.  3aBOsAKU
IOPUICIIPY/IeHIIil IpeTopa IleperpiHiB 3a HUMU 3 MipKyBaHb IIPUPOJIHOI CIIpaBeJIMBOCTI Ta
1y 6J1iYHOI KOPMCTi Oys10 BU3HAHO YMCIIeHHi IIpaBa, IK-0T commercium Ta factio testamenti.

12 fn acest sens Mommsen (op. cit, III, pag. 1153), care este de parereca aceastd imunitate de jurisdictiune
este foarte dubioasa - eine bedenkliche Frage.

1B Dig. 1, 1-9: Omnes populi, qui legibus et moribus requntur, partim suo proprio, partim communi omnium
hominum jure utuntur.
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0) IIpubineiioBani nepeepinu ado samunu (latini veteres, coloniarii, juniani) CTAaHOBWIIV
IPOMDKHY JIaHKY MDK PUMCBKMMM TIpoMajgHaMy Ta 3BUYaAVHMMM IeperpiHaMu,
KOPWCTYBaJIMCS BU3HAHVMM IIpaBaMy Ha IIiJICTaBi COIO3HOTIO JIOTOBOPY, YKJIageHoro PrMoM
3 IXHBOIO OaTbKiBIIMHOIO. TakK, BOHWM KOPWUCTYBaJIVICS recuperatio, jus commercii, factio
testamenti Ta HmpaBOM YKJIagaTV YroAay, a IHOMI HaBiThb jus connubii, x04 Ile IIpaBO
BVI3HABAJIOCS 32 HYIMM JIMIIIe y BUHSTKOBMX BUMagKax !4,

IMomniTiani npasa - jus suffragii, jus honorum - He HajleXXaIu )XOITHOMY 4y>KO3€MILIIO.

Y Hacrynny enoxy micia [pyroi IlynHiuHoi BiviHM rereMoHis PuMmy HeyxmibHO
3pocTaJia, 110 BIUIVIHYJIO Ha V10O BiTHOCHHM 3 IHIIMMY HapOdaMu.

YHiBepcasibHUM cyBepeHiTeT puMiIsiH, Majestas Populi Romani, 6yB ycrogy mpeMeToM
3aXOIUIEHHSI Ta CBOTO POy peJlriviHoro maHysaHH:A”. KyneTypHa posb PuMy Masia
ocoOIvBe 3Ha4YeHHs Il MariOyTHBOTO BCHOTO CBITY: BiH yTBOpUB Oap’ep Mix CBiTOM Ta
AHapxi€lo, 3axXVMCTVB LMBUII3alliio BiJ BapBapcTBa, 3yMiB 00’ €HaTV CBOI UMCIIeHHI Hapoau
AyXOBHVIMM 71 MaTepiaJIbHMM y3aMM, 30epir 17100aJIbHMI MUP, 3aXMIIaB KOPIOHM iMIiepil
Bi] HabiriB BapBapchKMX opy, i 3a0e3euyBaB yciM HapogaM PO3BUTOK Ta IIPOIIBITAHHS, SKMX
Oararto 3 Hux OiIpllle HiKOJIV He Hocsrav. Marvpke 4OTUPY CTOMIITTS, Bi OnTBu mpm AKItii
no IlepecesrlenHsa HapomiB, y 11iV1 BeJleTeHCHKIill iMITepii, 10 IpocTsraiacd Bifg €sdpaTy
Turpy no Crosmis I'epkysieca Ta Big Ilomnannii mo nycrenns Caxapu, manysas Pax Romana,
HiATPUMYBaHWIT 3BUTSDKHOIO 30pO€r0 pMMCHKMX JIerioHiB. ToX He AVBHO, IIO PUIMCBHKe
MaHyBaHHs OyJI0 He JIMIIle TepIMMMM, a 1 Bitasiocst. Ha npomy dpyHmameHTi OyayBasvics
Teopii, 3a AKMMM iCHyBaHHs YHiBepcaJIbHOIO IIaHyBaHHS, BUIIOIO 3a BCi AepXkaBU Ta
HapoI¥, CTaJIO YaCTUHOIO IPUPOAHOro nopsanky Beecsity. Imes YHiBepcasibHOT IMriepii Tak
I7IMOOKO BKOpeHWIacs Y CBiJOMOCTI JIFOfIers, 1o Iile JOBIMI Yac IIiciId nagiHasa PuMy 1ioro
3aBOVIOBHVMKV HaMarajvicd BiZHOBUTW BeJIMYHy claBy imrepii. OgHak I TpaHio3sHa
crcTeMa PUMISH Majla (paTajbHy Bady: BOHa Oysla 3BefeHa Ha THOOJIEHHI, 3HeBakasla
3aKOHHe, (pyHIaMeHTasIbHe IIPaBo HapoiB — cBoOOy. I TakviM UMHOM BOHA 3raciia, SIK IyKe
BJIyYHO Kake MOMM3eH, He MiJI yZiapaMy CBOIX BOPOTiB, a yepe3 BIacHYy aHeMilo, OibIlie He
371aTHa CAaMOCTIiVIHO OHOBJIIOBATV CBOXO KPOB.

BucuaoBkn. Orxe, aHaimis Haykosoi croammmHu [ Ilypkany mae mifgcrasu
CTBepKyBaTy, 110 BUTOKM MDKHapOIHOIO IIpaBa CSraloTh JIaBHVMHM, ajlke CTaHOBJIEHHS
MepIIMX IOJITUYHMX CHUIBHOT, PO3BUTOK MDKOEpXXaBHMX B3aEMMH 1 1moTpeba B
YIOPSAKYBaHHI 3B'A3KiB MDK HMMM 3yMOBWIM (POPMyBaHHS BiAIIOBiIHMX 3BUYAIB,
NPVHIOMIB Ta IHCTUTYHiN. MibKHapOOgHO-IIpaBOBi fABMIA aHTWYHOCTI He CTaHOBWIV
LIUTICHOT cucTeMM B i CydacHOMY pPO3yMiHHI, ITpOTe caMe B IIeVl IIepiof BUHUKIU W
IIOCTYIIOBO PO3BMBJIMCA OKpeMi pOpMHM [OOroBipHMX BiJHOCWMH, OUIUIOMATWYHMIX
KOHTAaKTiB, IIOCepeIHNIITBA, apOiTpaky Ta HOPMaTMBHOIO Pery/IIOBAaHHS BilTHU 11 MUPY.

Hocsin CrapomasHboi I'periii Ta Pumy 3acBimdye, 1o cTaHOBJIEHHS MiXXHapOIIHO-
MPaBOBUIX BiMHOCMH BiAOyBajIOocs TIIi BIUIMBOM Pi3HMX IIOJITUYHMX, PeJIriHuX,
€KOHOMIUHMX 1 COIiaJIBHMX YMHHMKIB. Y I'PelbKOMY CBiTi BaKJIMBY POJIb BiflirpaBain
MDKITOJIICHI CcOIO3M, PpesIiriviHi 00’egHaHHS, [OTOBipHI MexaHi3MM Ta apOiTpaxHi
HpolLeAypW, CHOPsAMOBaHI Ha BperyJIOBaHHS CyIIepedHOCTeVI MDK CaMOCTIVIHVMM
HNOJITUYHVIMM yTBOpeHHsIMM. PuMCbKa HIpakTiKa, CBOEIO 4Yeproo, XapaKTepusyBaslacs
PO3BUTKOM (OpMaIi3oBaHMX IIpoLelyp yKIageHHs [I0roBOpiB, BCTAHOBJIEHHS MUPY Ta

14 n anul 90 i. Chr. lex Julia a conferit civitas romana si jus Quiritium tuturor Latinilor, si in anul urmator lex
Papiria Plautia a intins dreptul acesta asupra tuturor popoarelor din Italia.

15 Tnsemnati istoriografi greci, precum Doidorus, Dionisiu din Halicarnas, Polybius din Megalopole,
Plutarch si altii, au glorificat dominatiunea romana sustinand cd madretia ei se datoreste principiului de justitie
pe care Romanii l-au aplicat in toate actiunile lor.
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BeJleHH:I 30BHIIIHIX 3HOCMH, BOJHOYAC €BOJIOLIiVIHEe PO3IIVIPeHHs PYMCBKOI BJIaiyt iCTOTHO
BIUIMBAJIO Ha XapakTep MDKIepPXKaBHMX BIAHOCMH 1 CHIiBBIJHOIIEHHS MK IIPaBOBVIMM
30008’ s13aHHSAMM Ta O TUYHVIMY iIHTEpecam.

BaxxmmBuM pesysibTaTOM aHTWMYHOIO [OCBily cTajio POpMyBaHHS YsBJIEHb IIPO
00O0B’A3KOBICTh JOTOBOpPiB, 3HAaU€HHs JOOPOCOBICHOCTI y B3a€MMHaX MDK HOJITUYHUMM
CIIUTPHOTaMM, HeOOXiHICTb JOTPVMMaHHS BCTAaHOBJIEHVIX IPOLIeAY P i MOXJIMBICT MUPHOIO
BperyjoBaHHs KOHQUIKTiB. BomHodac mpakTmkKa aHTUYHMX [AepXaB JeMOHCTPYE
CyIepewIMBICTh 1IbOrO IIPOLeCy: IIPaBOBi 3BMYal Ta JOTOBIPHI MeXaHI3MM CIIBICHyBa/Ii 3
BilHamM1, OOpOTHOOIO 3a TIOJMITMYHe MaHyBaHHS ¥ HEPIBHICTIO MK yd4acHMKaMU
MDKHapOIHMX BITHOCVH.

Hayxkosa ninnictes npami I. Llypkany monsarae B ocMucIeHHI MiKHapOZHO-TIPaBOBUX
SBVIII] QHTWYIHOI JOOM KPi3hb IPM3My iCTOPUYHOTO PO3BUTKY CYyCITJIBCTB i popMyBaHHS MiX
HVMM BiTHOCMH. 3BepHEHH: [10 VIOr0 JOCIIIKeHHs JIa€ 3MOTY IIPOCTEXUTH, SIK ySBJII€HHS
PO IIpaBo, CIIpaBeJINBiCTb, MUP, JOTOBipHi 30008’ s13aHHS Ta BiIIOBiTaJIbHICTh IIOCTYIIOBO
HaOyBaJI 3HAaueHHs B peryJIOBaHHI 30BHIITHBONOJITUYHMX BimHOCHMH. BomHodac
II0JIOKeHHS aBTOpa IIOTPeOYIOTh PO3IVISY 3 ypaxyBaHHAM Cy4acHMX ITIXOIiB 710 icTopil
MDKHapOIHOIO IIpaBa, pO3MeXXyBaHH JaBHiX IIPaBOBVIX ITPAaKTHUK i cOpMOBaHOTO ITi3Hillle
MDKHapPOIHO-IIPABOBOIO TMOPSOKY, a TaKOX OCODOIMBOCTEN iCTOPMYHOIO KOHTEKCTY,
SKOMY OyJI0 HaIliCcaHO VO0TO IIPaLIfo.

3 omrAny Ha Ile, 3BepHeHH: 10 Haykosoi criammyuu 1. IlypkaHy mae 3HaueHHS He
JvIle sl ToryiMOJIeHHs 3HaHb PO aHTUYHI BUTOKM MDKHApOJHOIO IIpaBa, a M I
OCMVICJIEHHS ICTOPUYHOI TATJIOCTI IIPaBOBMX if1eVi Ta iHCTUTYILi. BBenenHs voro nparii B
Cy4dacHUV YKpPalHCBKUM HayKOBUII OOIr CIIpusbe POSIIMPEHHIO [DKepebHOoI 0asu
JOCIIPKeHb 3 icTOpii MDKHApOOHOIrO IpaBa, aKTyasli3allil iHTeIeKTyaJbHOI CITaIIHuI
bykoBuHm Ta dopMmyBaHHIO IIUIICHIIIIOTO ysBJIEHHS PO ICTOPUYHI IlepedyMOBU
BVHVIKHEHH: VI PO3BUTKY MDKHapPOIHO-IIPaBOBOIO PeryIfOBaHH:.
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ARTIFICIAL INTELLIGENCE IN THE JUDICIAL SYSTEM OF UKRAINE:
INTERNATIONAL EXPERIENCE AND UKRAINIAN PRACTICE

This article examines the current state and prospects of using artificial intelligence (Al)
technologies in Ukraine's judicial system. It analyses the international and national
regulatory and ethical benchmarks for the use of Al in judicial proceedings, in particular the
provisions of Opinion No. 26 (2023) of the Consultative Council of European Judges, the
European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems and their
Environment, and the CEPE] Guidelines on the use of generative artificial intelligence for
courts. The article also outlines Ukrainian organisational approaches, notably the
Regulation on the Use of Artificial Intelligence Technologies by Employees of the Office of
the Supreme Court.

The main focus is a review of case law on parties' use of generative Al output,
references to fictitious court decisions and legal positions, and Al use in drafting judicial
acts. The article argues that Al output has no independent evidentiary value and cannot
replace the judge’s assessment of evidence, legal analysis or the reasoning of a court
decision. It identifies the key risks of using Al: legal ‘hallucinations’, algorithmic bias,
opacity, breaches of confidentiality, loss of professional autonomy, and unequal access to
technology.

Effective integration of artificial intelligence technologies into Ukraine’s judicial
system requires not only the formal enshrinement of relevant rules, but also the
development of a coherent institutional culture of responsible use. The introduction of Al
must be accompanied by uniform methodological guidelines for courts and participants in
the judicial process, improved systems for verifying the authenticity of electronic sources,
and mechanisms for verifying results obtained using generative models. Ensuring the
digital literacy of judges, court staff, lawyers and other participants in the administration of
justice is of particular importance, as it is precisely their level of awareness that determines
the limits of the safe and ethical use of such technologies. At the same time, it is emphasised
that the digitalisation of the justice system must not lead to the devaluation of the human
element, a decline in trust in the judiciary, or the erosion of guarantees of a fair trial.

The article concludes that the acceptable model for Ukraine is the assistive use of Al,
under which technology supports administrative, analytical and information processes but
does not take over the functions of the judge. It proposes ways of improving the legal
framework: statutory definition of permitted and prohibited uses of Al, the introduction of
standards for disclosing its use, and the provision of algorithmic audits, professional
training for users and safeguards ensuring effective human oversight.

Keywords: Supreme Court, e-justice, human oversight, judicial discretion, case law, judicial
proceedings, artificial intelligence.
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CaBumH Hesa. IIITyaHnit iHTeIeKT y cydoBin cucreMi YKpaiHuM: Mi>KHapOITHMMI
TOCBifI Ta yKpaiHCBKi ITPaKTMKM.

Y craTTi OoCIipKeHO CydacHWMI CTaH 1 IIepCHeKTMBM 3aCTOCYBaHHS TeXHOJIOTIN
INTYyYHOIO iHTeJeKTy B CydoBii cucremi Ykpainwm. IlpoaHasizoBaHO MiKHapOIHI Ta
HalllOHaJIbHI HOPMaTVBHO-€TUYHI OpPI€HTVPY BUKOPMCTAaHHS INTYYHOIO iHTEJIeKTy B
CYZOYMHCTBI, 30Kpema IIOJIOKeHHsI BucHoBKy KoHCyIbTaTMBHOI pagy €BpONEVChKIX
cyanis Ne 26 (2023), €Bporencbkol eTMYHOI XapTil IOA0 BUKOPWCTAHHS IITYYHOTO
inTenexry B cygoBux cucremax Ta Kepisamx npuHnumnis CEPE] miomo BukopucTaHHS
reHepaTVBHOIO INTYYHOIO iHTeJIeKTy B cygax. OxapaKTepm3oBaHO yKpalHCBKi
opradisaningi miaxoay, 3okpeMa ITosioxxeHHs ITpoO BUKOPUCTaHHSA TEXHOJIOTIN IIITyYHOI'O
iHTenexTy npauisHnKaMu AmnapaTty BepxosHoro Cyny.

OcHOBHY yBary NpwuaiIeHO OIJISiAy CYOOBOI HpaKTMKM OO0 BUKOPVCTaHHSA
CTOpOHaMM IIPOLIeCy pe3yJIbTaTiB poOOTN TeHepaTNBHOIO IITYYHOTO iHTeJIeKTY, IIOCUIaHb
Ha BUTaJlaHi Cy[OBi pillleHHs Ta IpaBOBI NO3WIIiI, a TakoX Bukopwmcrannsa I min gac
IiITOTOBKM CyJ/10BUX aKTiB. OGIpyHTOBaHO, III0 pe3ysIbTaTyi POOOTU IITYYHOTO iHTeJIeKTY
He MaroTb CaMOCTIVIHOIO JIOKa30BOI'O 3HaUeHHs Ta He MOXYTb 3aMiHIOBaTU CyOJiBCBKY
OLIIHKY [JOKa3iB, IIPaBOBUI aHaJIi3 1 MOTMBYBaHHs CyZI0BOIO pillleHHs. BrsHaueHo KiIr04oBi
puisukm 3actocyBaHHs [III: 1paBoBi «raymonyHallii», aJropuUTMIUHYy yHepeIPKeHiCTb,
HeIIpo30pPicTh, IOpYIIeHHS KOHQINeHIINMHOCTI, BTpary IpodecinmHOi aBTOHOMII Ta
HePiBHICTb JOCTYIIY 4O TeXHOJIOTIVL.

YcranosieHo, 1mo edeKTMBHa iHTerparis TeXHOJIOTIN IITYyYHOI'O iHTeJIeKTY B CYyOBY
crcreMy YKpaiHu notpeOye He jmiire pOpMaIbHOTO 3aKpilIeHHs BiITIOBITHVIX IIPaBWI, a
7 opMyBaHHS ILUTICHOI iHCTUTYLIMHOI KyJIBTYPY BiNIIOBiIQJIBHOIO IX BUKOPWCTAHHS.
Harosomteno, mo snposamxkeHHs Il Mae cynpoBomKyBaTucs po3poOsIeHHAM €IVHUX
MeTOAMYHVX peKOMeHAaLliVi JjId CyiB Ta y4aCHMKIB CyJOBOTO IIPOIIeCy, YIOCKOHaJIeHHIM
crCcTeMM IepeBipKM JOCTOBIPHOCTI eJIEKTPOHHMX [IKepeJl, a TAKOXX CTBOPeHHAM MeXaHi3MiB
Bepudikalil pesysbTaTiB, OTPUMaHMX 3a JOIIOMOIOI TeHepaTMBHUX MOJIeJIevl.
OcobmmBoro 3HaueHHs HaOyBae 3a0esreueHHs IIMMPOBOI KOMIIETEHTHOCTI CYA/iB,
HpaliBHVKIB altapaTy Cy/iB, aJBOKaTiB Ta IHIINMX YYaCHMKIB IPaBO3acTOCYyBaHHs, OCKUIbKM
caMme piBeHBb IXHBOI O0I3HAHOCTI BM3HAYa€ MeXi Oe3MeYHOro 11 eTMYHOrO BUKOPVICTAHHS
TaKyx TexHoJIorivi. BomHouac migxpecsieHo, 1o mudposisaliis mpaBocyaas He HOBMHHA
PU3BOOUTM JI0 3HelliHeHHs JIFO[ICbKOr0 YMHHIKA, 3HVDKeHH: JOBipY 10 CyA0BO1 BJIady Un
PpO3MMBaHHS rapaHTiVl CIIpaBelJIBOrO CYIOBOTO PO3ITIALLY.

3po0sieHO BHMCHOBOK, IO MOIYCTVMMOIO MOIE/UI0 [UId YKpalHM € acUCTUBHE
BUKOPMCTaHHs INITYYHOIO iHTEJIeKTy, 3a SIKOr0 TeXHOJIOTid HiITpuUMye aaMiHICTpaTUBHI,
aHaTiTMYHI Ta iHdoOpMaliHi mporecn, aje He Ilepebmupae Ha cebe YHKIIT cymi.
3anponoOHOBaHO HaIpsAMM  BIOCKOHAJIEHHS IIPAaBOBOIO peryJlOBaHHS: HOpPMaTVBHe
BU3HaAUeHHs [J03BOJIeHMX i 3abopoHeHmx Buiis Buxopucranus I, 3amposamkeHH:
CTaHOAPTIB PO3KPUTTA (PaKTy VIOrO 3acTOCyBaHH:, 3a0e3lleueHHsI ayOWUTy aJITOPUTMIB,
IpodpecivHO}I MirOTOBKI KOPUCTYBayiB i rapaHTil epeKTMBHOTO JIIOJICEKOT0 KOHTPOJIIO.

KatouoBi caoBa: Bepxobuuii Cyo, esexmponne npabocyoos, A100Cbkuil KOHMPOAD,
cy00iBevkuil po3cyo, cydoBa npaxmuxa, cyoouuHcmbo, wmyuHuil iHmesexm.

Introduction. Artificial intelligence is one of the most important technologies driving
the digital transformation of modern society. Its use extends to public administration,
education, medicine, finance, research and the legal profession. The judicial system is not
immune to these processes either, since the volume of legislation, case law, evidentiary
information and organisational data is constantly growing. In these circumstances, Al
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technologies can facilitate information retrieval, the generalisation of case law, the
automation of technical operations, the organisation of court work and wider access to
justice.

At the same time, judicial proceedings are special in nature. A court decision is the
outcome of the administration of justice, which rests on an independent assessment of
evidence, the application of legal rules, an individualised analysis of the circumstances of
the case, and the personal responsibility of the judge. The use of Al technologies in courts
therefore cannot be treated solely as a matter of technical modernisation. It is directly linked
to the guarantees of judicial independence, the right to a fair trial, the principles of
adversarial proceedings, equality of the parties and reasoned court decisions, personal data
protection, and public trust in justice.

The relevance of this study stems from the fact that Al is already in use in the Ukrainian
legal community. Courts and court staff use digital tools to search for and systematise
information, analyse case law, transcribe, translate and automate certain workflows. At the
same time, participants in proceedings use generative systems to draft procedural
documents, conduct legal research and build their arguments. Ukrainian courts are already
encountering filings that contain fictitious court decisions, incorrect case numbers or legal
conclusions generated by Al systems.

The problem lies in the absence of comprehensive and sufficiently detailed legislative
regulation of the use of Al in judicial proceedings. Current approaches are being shaped by
international standards, ethical instruments, internal acts of judicial bodies, professional
recommendations and case law. It is therefore particularly important to examine how
Ukrainian courts define the permissible limits of Al use and what procedural consequences
they attach to the improper use of its output.

The aim of the article to identify the legal and organisational framework for the use
of artificial intelligence in the judicial system of Ukraine and to analyse current case law on
the admissibility of the use of generative Al output by courts and participants in
proceedings.

Literature Review. The use of artificial intelligence in judicial proceedings has been
examined by Ukrainian and foreign scholars, judges, and representatives of judicial self-
governance bodies and the legal professions. The theoretical potential and risks of Al in
judicial proceedings have been considered by D. Bielov and M. Bielova, who highlight the
possibilities of automated processing of legal information, analysis of large bodies of court
decisions, and prediction and identification of patterns in case law [1, p. 317].

The legal and organisational framework for the use of Al in the work of Ukrainian
courts has been studied by V. Riadinska and O. Karpushova. The authors argue in favour
of an intelligent assistance model, under which AI performs auxiliary analytical and
administrative functions while the final decision remains with a human [2].

The criminal procedure aspect of the use of Al technologies has been explored by S.
Krushynskyi. He analyses the potential uses of Al in criminal proceedings while drawing
attention to the risks of legal “hallucinations’, bias and breaches of privacy, and to the need
to comply with European standards of justice [3, p. 119].

A separate line of research concerns the use of Al injudicial decision-making. O. Tehza
analyses predictive analytics, natural language processing, generative Al and automated
case management. The author identifies the risks of algorithmic discrimination, algorithmic
opacity, weakening of judicial independence and declining trust in the judicial system [4].

At the same time, academic and practice-oriented publications have not examined in
sufficient depth current Ukrainian case law on the use of Al as such. Separate analysis is

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

needed of court decisions that assess parties” references to ChatGPT, documents containing
fictitious legal positions, the use of generative systems in drafting judicial acts, and the
procedural consequences of failing to verify Al output properly.

Results and Discussion.

International standards for the use of Al

International standards for the use of artificial intelligence in judicial proceedings
proceed from a human-centred model of justice. According to Opinion No. 26 (2023) of the
Consultative Council of European Judges (CCJE), ‘Moving forward: the use of assistive
technology in the judiciary’, technology can increase the speed, efficiency and accuracy of
court work, but it should support judges, not replace them [5].

The CCJE notes that the use of Al in the judiciary is still largely at an early stage and
concerns administrative and auxiliary functions: speech recognition, translation, automated
anonymisation of court decisions, electronic filing, case management, videoconferencing
and information retrieval. Ultimate responsibility for a court decision must remain with a
human [5].

The CCJE Opinion rests on the need to reconcile technological development with the
principles of the rule of law, judicial independence, impartiality, access to justice,
transparency, security and accountability. Judicial autonomy is of particular importance:
judicial bodies should take part in the development, procurement, implementation and
oversight of the technological systems used by courts.

The European Ethical Charter on the Use of Artificial Intelligence in Judicial Systems
and their Environment sets out five core principles: respect for fundamental rights; non-
discrimination; quality and security; transparency, impartiality and fairness; and “under
user control’. These principles are relevant not only to the technical design of systems but
also to the assessment of the specific ways in which they are used [6].

In 2025, the CEPE] adopted the Guidelines on the use of generative artificial
intelligence for courts. The document steers courts towards the safe, responsible and lawful
use of generative systems. Generative Al may be used for case management, document
processing, information services and the preparation of standard materials. At the same
time, matters concerning fundamental rights, minors, legally incapacitated persons or
deprivation of liberty require full human judicial involvement, and the use of Al must be
confined to technical support [7].

The CEPE] Guidelines also envisage the possibility of introducing procedures under
which courts may require parties or their representatives to disclose the use of generative
Al in preparing procedural documents, conducting legal research or gathering evidence,
where this is necessary in a particular category of cases. Such an approach is intended to
ensure procedural good faith, verifiability and equality of the parties [7].

A benchmark for European regulation is Regulation (EU) 2024/1689, known as the
Artificial Intelligence Act. It is based on a risk-based approach and imposes different levels
of requirements depending on the potential harm that a given system may cause. Al systems
intended to assist judicial authorities in researching and interpreting facts and the law and
in applying the law to a concrete set of facts are classified as high-risk. This approach reflects
the potential impact of algorithmic output on fundamental rights, access to justice and a fair
trial [8].

National framework for the use of Al

In Ukraine, at the time of writing, no comprehensive special law on the use of Al in
the judicial system has established a complete regulatory model. Nevertheless, the relevant
approaches are gradually taking shape on the basis of the Concept for the Development of
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Artificial Intelligence in Ukraine, the Code of Judicial Ethics, international standards,
training activities and internal acts of the judiciary.

Of particular importance is Article 16 of the Code of Judicial Ethics, under which a
judge may use artificial intelligence technologies provided that such use does not affect the
judge’s independence and impartiality, does not concern the assessment of evidence or the
decision-making process, and does not breach statutory requirements [9].

This provision draws a fundamental line: a judge may use Al as an auxiliary tool but
may not delegate to technology his or her own powers to assess evidence, give a legal
characterisation, establish the facts of the case or reach a conclusion.

A further step was the approval by the Supreme Court of the Regulation on the Use of
Artificial Intelligence Technologies by Employees of the Office (Aparat) of the Supreme
Court by Order No. 117 of the Head of the Office of the Supreme Court of 8 December 2025.
The document proceeds from the premise that Al is an auxiliary tool and cannot replace
human professional judgement, critical thinking and legal assessment [10].

The Regulation prohibits: processing restricted-access information; processing
materials containing personal data; predicting court decisions in specific cases;
automatically generating procedural documents; analysing employee behaviour; using Al
in a manner that may affect the independence and impartiality of judges.

Conversely, the permitted areas are defined as the generalisation of case law, analysis
of court decisions, preparation of analytical materials, automation of repetitive workflows,
the court’s information activities, the creation of chatbots, translation of documents and
professional development [11].

An example of the practical use of intelligent technologies at the Supreme Court is the
Supreme Court’s Database of Legal Positions. It is designed to search for relevant legal
conclusions and does not provide for automated adjudication. This model is consistent with
the assistive approach, under which technology facilitates access to legal information but
does not replace judicial activity [11].

The National School of Judges of Ukraine plays an important role in building judges’
competence. In 2024-2026, it held seminars and training events on the digitalisation of
justice, the use of Al, information security, legal ‘hallucinations” and the verification of
output produced by language models [12; 13]. This shows that the technological
transformation of the judicial system requires not only regulatory acts but also systematic
training of judges and court staff.

Permissible areas of Al use

It is advisable to differentiate uses of Al in the judicial system according to the nature
of the task and the degree of its impact on the administration of justice.

Administrative and technical areas include:

eelectronic filing and sorting of documents;
eautomatic speech recognition;

etranscription of court hearings;

etranslation;

eanonymisation of court decisions;

escheduling;

eallocation of organisational resources;
einforming participants via chatbots;

e preparation of statistical and analytical materials.
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Such functions do not usually involve an independent assessment of evidence or
decision-making. Even in this area, however, it is necessary to ensure personal data
protection, cybersecurity, verifiability of output, and the presence of a responsible official.

Analytical areas include searching for relevant case law, classifying court decisions,
identifying recurring legal positions, summarising materials and preparing reference
information. These processes can significantly reduce the time spent by a judge or a member
of court staff, but search results cannot be treated as a final legal conclusion.

It is essential to distinguish between finding a legal position and applying it.
Technology may offer a judge a list of decisions or text excerpts, but only the judge can
determine whether the position in question is relevant, whether it is still current, whether it
fits the facts of the case and whether it can serve as the basis for the reasoning.

The highest level of risk arises when Al is used to assess evidence, predict the decision
of a particular judge, determine the credibility of testimony, automatically generate a legal
characterisation or produce the final text of a court decision. Such use may amount to a
covert delegation of judicial discretion to technology and call into question the legitimacy
of the court decision.

Legal ‘hallucinations’ and professional responsibility

One of the most dangerous risks of generative Al is the production of plausible but
inaccurate information. A system may generate a fictitious case number, a non-existent
court decision, an incorrect date, or an inaccurate quotation from a legislative act, or it may
attribute to a court a legal position that the court never actually expressed. This
phenomenon has come to be known as legal “hallucinations’.

The danger lies in the way such output is presented. Al often formulates its answers
confidently, logically and in a stylistically persuasive manner, which may create an illusion
of reliability. However, a language model is not an official register of court decisions, does
not guarantee that legal information is up to date and bears no professional responsibility
for the content of its answers.

Every reference obtained with the help of Al must therefore be checked against the
primary source. For case law, that source is the Unified State Register of Court Decisions,
the official website of the court or another authoritative resource. For legislation, official
databases and the current versions of legislative acts must be used.

The duty of verification cannot be shifted to the court, the opponent or another party.
Where a lawyer or another participant in proceedings files a document containing fictitious
references, this may affect the assessment of his or her procedural good faith. In the presence
of additional circumstances, such conduct may be regarded as an abuse of procedural rights
or contempt of court.

At the same time, the mere fact of using Al should not automatically entail adverse
procedural consequences. What is decisive is whether the user verified the output, whether
he or she understood its content, whether the submission of inaccurate information
hindered the consideration of the case, and whether there was an intention to mislead the
court.

Case law on the use of Al by the parties

Ukrainian case law is gradually developing an approach to the use of Al by
participants in proceedings. Case No. 925/200/22 is illustrative: there, the Commercial
Court of Cassation within the Supreme Court considered a participant’s reliance on
information obtained with the help of ChatGPT. The Court pointed out that a generative
system is neither a source of law nor evidence, and that its answers cannot replace the
court’s own analysis [4; 14].
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ChatGPT’s answers on the interpretation of a contractual provision cannot confirm or
refute the facts of a case. Nor do they have any independent legal force, since they are not a
legislative act, a court decision, an expert opinion or any other means of proof provided for
by law.

In case No. 925/496 /24, the Commercial Court of Cassation, in its decision (postanova)
of 8 July 2025, likewise emphasised that Al may serve as an auxiliary information tool but
cannot replace the court, judicial discretion or the requirements of relevance, admissibility
and reliability of evidence [15].

A separate category comprises cases in which a participant in proceedings files
documents containing fictitious references. In case No. 240/14153 /24, the Administrative
Court of Cassation within the Supreme Court drew attention to the presence in a cassation
appeal of false case numbers, dates of court decisions and fictitious legal conclusions. The
Court linked the nature of these references to the possible use of generative Al without
proper professional verification [16].

This example is of fundamental importance because it shows that the use of Al does
not relieve a lawyer of the duty to verify every statement and every source. Professional
responsibility arises not from the mere fact of using the technology but from submitting
inaccurate material as verified legal information.

Another important issue is the evidentiary value of Al output. The output of a
generative system may form part of a party’s explanations or serve as a tool for preparing a
document, but it does not become evidence simply because it was generated with the help
of technology. The court must assess evidence under the general rules of procedural law:
relevance, admissibility, reliability, sufficiency and its interrelation with other evidence.

Where Al has been used to process a video recording, an audio file, a photograph or a
digital document, the subject of assessment should be not an abstract “algorithmic answer’
but the specific digital material, the manner in which it was obtained, its integrity and
authenticity, the processing methodology, the margin of error and the possibility of
independent verification.

Use of Al in drafting court decisions

Case law on the use of generative Al directly in drafting court decisions deserves
particular attention. In case No. 11-kp/824/1818/2025, on 30 July 2025 the Kyiv Court of
Appeal set aside a criminal judgment and remitted the case for retrial. One of the
circumstances to which the appellate court drew attention was the use in the text of the
judgment of theoretical propositions generated by ChatGPT [16].

The problem lay not in the mechanical use of a digital tool as such, but in the fact that
the generated text addressed legal issues and was incorporated into the court decision
without proper individualisation and verification. A court decision must contain the court’s
own reasoning, based on the facts of the particular case and the legal rules applied. It cannot
be a mechanical compilation of text produced by an external system.

This case illustrates the difference between technical editing and the substantive
drafting of a judicial act. Using Al to correct language errors, structure text that has already
been written or translate may carry a different level of risk from using a generative system
to build legal arguments, establish legally relevant facts or provide the reasoning for a
conclusion.

The decisive criterion is therefore neither the name of the technology nor the manner
of its use, but the impact of Al output on the content of the judicial decision. If the
technology merely eliminates technical shortcomings in a text already written by a human,
it performs an auxiliary function. If, however, it shapes a legal position, assesses evidence
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or determines the outcome of the case, this runs counter to the principle that justice must be
administered by the judge personally.

Al in court administration

A separate area is the use of Al in court administration. International and Ukrainian
experience demonstrates its potential for workload analysis, forecasting resource needs,
automating human resources and organisational processes, compiling statistics, scheduling
and communicating with participants in proceedings [17].

Within such functions, Al should not influence the content of a court decision or
determine the outcome of a case. However, administrative use also requires safeguards of
non-discrimination, explainability and personal data protection. For example, algorithmic
allocation of resources or analysis of staff performance may give rise to risks of covert
profiling or unjustified appraisal.

Ukrainian experience shows that the organisational processes involved in
implementing Al include developing standard operating procedures, designating
responsible persons, managing access to data, auditing systems and training staff. Any
technological solution should be accompanied by a description of its purpose, dataset,
limitations, possible errors and the procedure for challenging or correcting its output.

Promising areas include the development of intelligent systems for searching legal
positions, automatic transcription of court hearings, anonymisation of court decisions,
translation and information chatbots. Such systems, however, must function as tools
supporting the court rather than as autonomous agents of law enforcement.

Main risks and safeguards

A systematic review of academic sources, international standards and case law makes
it possible to identify the following main risks of using Al in judicial proceedings:

1. the risk of error and legal ‘hallucinations’ - the generation of fictitious rules,
decisions or facts;

2. the risk of algorithmic bias - the reproduction of discriminatory patterns present
in the source data;

3. the risk of opacity - the impossibility of understanding why the system produced
a particular output;

4. therisk of breach of confidentiality - the transfer of personal data or case materials
to publicly available services;

5. the risk of loss of professional autonomy - excessive reliance on automated
recommendations;

6. therisk of inequality of the parties - unequal access of participants in proceedings
to high-quality technology;

7. the risk of false standardisation - the substitution of individual analysis with
template text;

8. the risk of diffused responsibility - uncertainty as to who is responsible for an
erroneous output.

To minimise these risks, the following safeguards are needed: mandatory human
oversight; verification of output against primary sources; a prohibition on automated
adjudication; restriction of Al access to confidential data; technical documentation and
logging of operations; regular testing for accuracy and bias; explainability of algorithmic
output; the possibility of independent audit; professional training of judges and court staff;
designation of responsible persons; a procedural possibility to challenge results obtained
with the help of Al preservation of a non-technological alternative for participants in
proceedings.
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In our view, national legislation should enshrine at least three levels of Al use:

1. permitted technical and administrative use - translation, transcription,
anonymisation, organisational planning, and information retrieval and systematisation;

2. conditionally permitted analytical use - generalisation of case law, preparation of
reference notes and searching for legal positions, subject to mandatory human verification;

prohibited use, or use incompatible with judicial proceedings - assessment of
evidence, predicting the decision of a particular judge, automated generation of judicial
conclusions, determination of guilt, sentencing, or any other delegation of judicial functions
to technology.

Conclusions. Artificial intelligence is gradually becoming part of the judicial system
of Ukraine. Its use already covers searching for and generalising case law, automating
administrative processes, transcription, translation, information services, preparing
analytical materials and professional training of judicial system staff.

International standards, in particular CCJE Opinion No. 26 (2023), the CEPE]
European Ethical Charter and the CEPE]J Guidelines on generative Al for courts, proceed
from the principle of the supportive use of technology. Al can enhance the efficiency,
accuracy and accessibility of justice, but it cannot replace the judge or take over the functions
of assessing evidence, applying the law and making decisions.

Ukrainian approaches are developing in the same direction. Article 16 of the Code of
Judicial Ethics allows a judge to use Al only on the condition that this does not affect the
judge’s independence and impartiality and does not concern the assessment of evidence or
the decision-making process. The Supreme Court’s Regulation on the use of Al by
employees of the Office of the Supreme Court further defines prohibited and permitted
areas of technology use.

The review of case law points to an emerging consistent position: answers produced
by ChatGPT and other generative systems are not sources of law, evidence or a substitute
for judicial analysis. The use of Al by a participant in proceedings is not in itself a violation,
but the submission of unverified output, fictitious court decisions and false legal references
may entail procedural consequences. In such cases, responsibility is linked not to the
technology but to a failure to comply with the professional duty of verification and the
principle of good faith.

A particular danger lies in the use of generative Al in drafting court decisions. A
judicial act must contain the court’s own reasoning, individualised to the circumstances of
the particular case. Al-generated text cannot replace judicial discretion and must not create
the impression that the function of administering justice has been delegated to technology.

The promising model for Ukraine is therefore not one of automated justice but one of
human-centred assistive adjudication. Its essence is that artificial intelligence is used to
support organisational, information and analytical processes, while judicial independence,
the assessment of evidence, legal reasoning and the final decision remain the exclusive
sphere of human responsibility.

CIIMCOK BUKOPUCTAHWMX I2KEPEJI:

1. benos . M., bertosa M. B. IlITyunui iHTe/IeKT B Cy[JOYMHCTBI Ta Cy[OBMX pillleHH:X,
roTeHIliail Ta pusukyu. HaykoBui BicHMK Y KropoachbKOro HaIliOHaJIbHOIO YHiBepCUTeTY.
Cepis: ITpaso. 2023. Bum. 78, u. 2. C. 315-320. DOIL https://doi.org/10.24144/2307-
3322.2023.78.2.50

2. Papinceka B. O., Kapnymosa O. B. Ilpasosi Ta opranisalliviHi 3acajay BUKOPWCTaHHSA
IITYYHOIO iHTEJIeKTY B AisUTbHOCTI cyAiB B YKpaini. FOpuamanmit HayKoBui eJIeKTpOHHMI
xypHaIL. 2025. Ne 5. DOL: https:/ /doi.org/10.32782/2524-0374/2025-5/23

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

10.

11.

12.

13.

14.
15.

16.

17.

Kpymmacekum C. 3acTocyBaHHSI TeXHOJIOTV INTYYHOrO iHTEJIEKTY B KPVMiHaJIbHOMY
MIpOBa/KeHHI: pealil i lepcrekTyBY. AKTyaIbHi poOsiemu mpaBo3HascTBa. 2025. Ne 3. C.
117-122. URL: https:/ /appj.wunu.edu.ua/index.php/appj/article/ view /2183

Tersa O. O. BukopwcraHHs IITy4HOIO iHTeJIEKTYy IIpVY HPUVHATTI CYAOBUX pillleHb.
Hayxosui BicHuK Y>Xropopcbkoro HaltioHasHoro yHiepcurety. Cepia: Ilpaso. 2026. T. 4,
Ne 94. DOI: https:/ /doi.org/10.24144 /2307-3322.2026.94.4.6

Consultative Council of European Judges. Opinion No. 26 (2023): Moving forward: the use
of assistive technology in the judiciary. URL: https://rm.coe.int/ ccje-opinion-no-26-2023-
final/1680adade?

European Commission for the Efficiency of Justice. European Ethical Charter on the Use of
Artificial Intelligence in Judicial Systems and their Environment. Strasbourg, 2018. URL:
https:/ /Ink.ua/R2NIAzDIa

European Commission for the Efficiency of Justice. Guidelines on the use of generative
artificial intelligence for courts. CEPEJ(2025)18Final. Strasbourg, 2025. URL:
https:/ /Ink.ua/K58POVG7q

Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024
laying down harmonised rules on artificial intelligence (Artificial Intelligence Act). URL:
https:/ /eur-lex.europa.eu/eli/reg/2024/1689/ oj

Kopekce cynmiiBcbKo1 eTVKY : 3aTBepiKeHMN pimenHaM X1 ueprosoro 3131y cyaais YkpaiHu
Bizg 22 motoro 2013 poky. URL: https:/ /zakon.rada.gov.ua/rada/show/n0001415-13#Text
ITosto>xeHHS PO BUKOPVICTAHHS TEXHOJIOTIV IITYYHOT O iHTeJIeKTY IIpalliBHMKaMI ATiaparty
Bepxororo Cyny : 3aTBepiKeHe Haka3oM KepiBHMKa Armapary Bepxosroro Cyay Bin
08.12.2025 Ne 117. URL:
https:/ /court.gov.ua/storage/portal /supreme/rizne/Polozhennya_SHI.pdf
BukopucraHHsa IITy4YHOro iHTeJIeKTy B Cy/IOBil cucTeMi ITOTpedye UiTKMX MpaBml — Cy s
BIT BC. Bepxosumnt Cym. 06.05.2026. URL: https:/ /supreme.court.gov.ua/supreme/ pres-
centr/news/2022297/

Ityunni iHTes1ekT BXe B cymax. HarionanpHa mikona cyais Ykpainm. 06.03.2025. URL:
https:/ /Ink.ua/Cs0kC9A]c

B HIIICY o6rosopwim akTyaIbHi MUTaHHS BUKOPWCTAHHS IITYYHOTO iHTeIEeKTy B CYZi.
Cynosa Biana Ykpaiamn. 28.04.2026. URL: https:/ /court.gov.ua/archive/2017417/
Ityunwi igTernext i cygounHceTso. IOpunmaHa I'asera. URL: https:/ /Ink.ua/aouw]K1tX
III Ta mpaBHWYa [IisUIBHICTB: SK pearyioTh cyan. HarioHanpHa acorriariiss ajgBoKaTiB
Yxpaiam. 05.03.2026. URL: https:/ /Ink.ua/hCsWbY309

Buxopucranns I y cymounncTsi: MiHIdpa roTye 3aK0HOIABCTBO, a CYIIi CliepedaroThCs.
URL: https:/ /Ink.ua/Qe64mhZaQ

[ITyunnit iHTeIeKT y CcyJOoBOMY aJMiHICTpyBaHHI: MDKHApPOIHWV JIOCBi Ta yKpalHChKi
npaxTuki. [Tpoext €C «IIpaso-Justice». 05.03.2026. URL: https:/ /Ink.ua/LyaHWEhtA

REFERENCES:

1.

Bielov, D. M., & Bielova, M. V. (2023). Shtuchnyi intelekt v sudochynstvi ta sudovykh
rishenniakh, potentsial ta ryzyky [Artificial intelligence in justice and court decisions:
potential and risks]. Naukovyi Visnyk Uzhhorodskoho Natsionalnoho Universytetu. Seriia:
Pravo, 78(2), 315-320. https:/ / doi.org/10.24144 / 2307-3322.2023.78.2.50

Riadinska, V. O., & Karpushova, O. V. (2025). Pravovi ta orhanizatsiini zasady vykorystannia
shtuchnoho intelektu v diialnosti sudiv v Ukraini [Legal and organisational principles of
using artificial intelligence in the activities of courts in Ukraine]. Yurydychnyi Naukovyi
Elektronnyi Zhurnal, 5. https:/ /doi.org/10.32782/2524-0374/2025-5/23

Krushynskyi, S. (2025). Zastosuvannia tekhnolohii shtuchnoho intelektu v kryminalnomu
provadzhenni: realii i perspektyvy [Application of artificial intelligence technologies in
criminal proceedings: realities and prospects]. Aktualni Problemy Pravoznavstva, 3, 117-
122. https:/ /appj.wunu.edu.ua/index.php/appj/article/view /2183

ISSN 3083-7979

92




93

Journal of International and European Law, 2026. Issue 2

4.

10.

11.

12.

13.

14.

15.

16.

17.

Tehza, O. O. (2026). Vykorystannia shtuchnoho intelektu pry pryiniatti sudovykh rishen
[Use of artificial intelligence in judicial decision-making]. Naukovyi Visnyk Uzhhorodskoho
Natsionalnoho Universytetu. Seriia: Pravo, 94(4). https://doi.org/10.24144/2307-
3322.2026.94.4.6

Consultative Council of European Judges. (2023). Opinion No. 26 (2023): Moving forward:
the use of assistive technology in the judiciary. https:/ /rm.coe.int/ ccje-opinion-no-26-2023-
final/1680adade?

European Commission for the Efficiency of Justice. (2018). European Ethical Charter on the
Use of Artificial Intelligence in Judicial Systems and their Environment. Council of Europe.
https:/ /Ink.ua/R2NIAzDIa

European Commission for the Efficiency of Justice. (2025). Guidelines on the use of
generative artificial intelligence for courts. CEPE]J(2025)18Final. Council of Europe.
https:/ /Ink.ua/K58POVG7q

European Parliament and Council of the European Union. (2024). Regulation (EU) 2024/1689
laying down harmonised rules on artificial intelligence (Artificial Intelligence Act).
https:/ /eur-lex.europa.eu/eli/reg/2024/1689/ oj

Sudova Vlada Ukrainy. (2023). Kodeks suddivskoi etyky [Code of Judicial Ethics].
https:/ /zakon.rada.gov.ua/rada/show/n0001415-13#Text

Verkhovnyi Sud. (2025). Polozhennia pro vykorystannia tekhnolohii shtuchnoho intelektu
pratsivnykamy Aparatu Verkhovnoho Sudu [Regulation on the use of artificial intelligence
technologies by employees of the Office of the Supreme Court].
https:/ /court.gov.ua/storage/ portal /supreme/rizne/Polozhennya_SHI.pdf

Verkhovnyi Sud. (2026, May 6). Vykorystannia shtuchnoho intelektu v sudovii systemi
potrebuie chitkykh pravyl - suddia VP VS [The use of artificial intelligence in the judicial
system requires clear rules]. https:/ /supreme.court.gov.ua/supreme/ pres-
centr/news/2022297/

Natsionalna Shkola Suddiv Ukrainy. (2025, March 6). Shtuchnyi intelekt vzhe v sudakh
[Artificial intelligence is already in courts]. https:/ /Ink.ua/CsOkC9A]c

Sudova Vlada Ukrainy. (2026, April 28). V NShSU obhovoryly aktualni pytannia
vykorystannia shtuchnoho intelektu v sudi [Current issues of using artificial intelligence in
court discussed at the National School of Judges of  Ukraine].
https:/ /court.gov.ua/archive/2017417/

Shtuchnyi intelekt i sudochynstvo [Artificial intelligence and judicial proceedings]. (n.d.).
Yurydychna Hazeta. https:/ /Ink.ua/aouw]K1tX

Ukrainian National Bar Association. (2026, March 5). Shl ta pravnycha diialnist: yak reahuiut
sudy [Al and legal practice: how courts respond]. https:/ /Ink.ua/hCsWbY309
Vykorystannia Shl u sudochynstvi: Mintsyfra hotuie zakonodavstvo, a suddi sperechaiutsia
[Use of Al in judicial proceedings: the Ministry of Digital Transformation prepares legislation
while judges debate]. https:/ /Ink.ua/Qe64mhZaQ

EU Project “Pravo-Justice”. (2026, March 5). Shtuchnyi intelekt u sudovomu
administruvanni: mizhnarodnyi dosvid ta ukrainski praktyky [Artificial intelligence in
judicial ~administration: international experience and Ukrainian practices].
https:/ /Ink.ua/LyaHWEhtA

Hara nieprrroro HanxomkeHHs / Date of first submission: 15.08.2026
IMpwrtaaro no npyky/ Accepted: 19.09.2026
Ony6sikoBaro/ Published: 01.11.2026

ISSN 3083-7979



XKypuan Mi>xaapogHoro Ta €BpomnericbKoro mpasa, 2026. Bumyck 2

UDC 341.322.5:340.5 Vitalii Yaremchulk,
DOIL: https:/ /doi.org/10.31861/jiel.2026.2.94-102 PhD in International Law,
Assistant Professor of the Department

of International Law and Comparative Law,

Yuriy Fedkovych Chernivtsi National University,

Ukraine

E-mail: v.yaremchuk@chnu.edu.ua

ORCID: https://orcid.org/0000-0001-7787-8880

THE REGISTER OF DAMAGE FOR UKRAINE (RD4U):
A COMPARATIVE LEGAL ASPECT

The article is dedicated to a topical, comprehensive, and systemic comparative legal
analysis of the Register of Damage Caused by the Aggression of the Russian Federation
Against Ukraine (RD4U), contrasted with key historical judicial and quasi-judicial
institutions in the field of recording, evaluation, and reparation of damage caused during
international and non-international armed conflicts. The paper examines in detail the
international regulatory framework governing the establishment and functioning of the
Register of Damage, primarily anchored by UN General Assembly Resolution A/RES/ES-
11/5 and Committee of Ministers of the Council of Europe Resolution CM/Res(2023)3,
which officially approved the Statute of this mechanism. It is emphasized that the Register
operates strictly as a preliminary claims-recording and evidence-gathering system, without
any judicial functions, adjudicative authority, or power to determine individual state or
personal liability. Furthermore, the article thoroughly discloses the substantive and
procedural eligibility criteria for claims regarding temporal, territorial, and personal
parameters. Within the framework of the comparative legal method, the structural legal
nature, financing sources, circle of applicants, and forms of satisfaction of the Register of
Damage for Ukraine are systematically compared with the United Nations Compensation
Commission (UNCC), the Eritrea-Ethiopia Claims Commission, and the Commission for
Real Property Claims of Displaced Persons and Refugees in Bosnia and Herzegovina. Based
on a rigorous critical analysis of the financial viability models of previous historical
precedents, in particular the implementation experience of the 1995 Dayton Peace Accords,
it is profoundly proven that shifting compensation burdens onto the fragile budgets of post-
war states or relying on voluntary donor grants inevitably turns binding international
normative obligations into a ‘dead letter’. Finally, the study substantiates the critical
necessity of overcoming the systemic shortcomings of previous international reparation
mechanisms by lawfully engaging revenues generated from frozen and immobilized
sovereign assets of the Russian Federation, as well as introducing special trade tariffs and
levies, as a guaranteed, sustainable source of funding for the future International Claims
Commission for Ukraine.

Keywords: international reparation mechanisms, United Nations Compensation Commission,

Dayton Accords, Eritrea-Ethiopia Claims Commission, sovereign immobilized assets, restitution in
kind.

Spemuyk Bitanin. Peectp 30uTKiB mia Ykpaiau (RD4U): nopiBHAILHO-IIPaBOBUMI
acrieKT.

Y craTTi 3pivicHeHO IPYHTOBHUV IIOPIBHSUIBHO-IIPABOBUI aHasIi3 MDKHApPOAHMX
perapariiHix MexaHi3MiB, y MeXax sKOT0 OCOOJIMBY yBary IIpuiijieHo HOBITHI 1 poBii
iHcTuTy1Iil - PeecTpy 30uTKiB, 3aBgaHmx arpeciero Pocivicbkoi ®epepariii mpotn Ykpainm
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(RD4U). [HociimkeHo mHepeqyMoBU CTBOpeHHsI PeecTpy Kpisb HOpU3My Pe3OJIIOLIi
I'enepanproi Acambiei OOH Tta Kowmitery minictpis Pagm €sBpomm, saxi cdopmysanm
YHIKaJIbBHY HOPMAaTVMBHY 0a3y IIbOTO Y4acTKOBOTO opray. Y poborti mosemeno, mo RD4U
JdyHKIIIOHYE 4K CcIlelliayli3oBaHMI M@ POBUIL iIHCTPYMeHT IIoIlepeHbo1 diKcarlil ToKa3iB i
JOKyMeHTYBaHHs BTpaT, AKU CBiZIOMO I1030aB/IeHU IOPUCAVIKIIIIHVIX IOBHOBaXKeHb 0710
MPsIMOTO IHPUCYIKeHHs BUIUIAT abO BCTAaHOBJIEHHS KPVMMiHaJIBHOI YU MiXXHapOITHO-
IIPaBOBOI BiAIIOBITQJIBHOCTI. ABTOPOM [IeTaJIbHO 3iCTaBJIeHO KIIFOYOBI I1HCTUTYLIiVIHI
IapaMeTpy YKpaiHCBKOI Moflesli (xapakTep MaHjaTa, pKepera diHaHCYBaHHH, KOJIO
cyO’exTiB Ta dopmm caTtmcdaxiiil) i3 KIACMUYHMMM ICTOPUYHMMM IIpeliefleHTaMI:
Kowmmencaninzoro koMicieto OOH, Epurpernicpko-Edioricbkoro rpeTeHsiHO0 KoMiciero Ta
Kowiciero 3 MavtHOBUX Iiperensit y BocHii i I'epirerosuni. Okpemy yBary B JOC/TiIKeHHI
HpuAIeHo aHali3y piHaHCOBOI CTIVIKOCTI ITolepeHiX penapaliiHIX IVKIIiB. 30KpeMa, Ha
NpuKJIai HacIiIKiB peastisaliii [1eTOHChKMX yTOf1 ITPOIeMOHCTPOBaHO, 110 (piHaHCYBaHHS
BiJTHOBJIEHH: BUK/IIOUHO 3a PaxyHOK JI0OPOBUIBHMX JOHOPCHKIX BHECKIB Ul BUCHa)KeHMX
HalliOHaJIbHMX OIO/KeTiB HeMIMHYy4e IIPU3BOAUTH [10 HiBeIIOBAaHHS rapaHTill MIOTePIIINX,
IIepeTBOPIOI0YN JIep KaBHi 3000B'13aHH Ha JIeK/IAPATUBHY «MEPTBY HOPMY». Y BUCHOBKaX
apryMeHTOBaHO, 110 [IJT 3a0e3IeueHHsI peaIbHOI CIIpaBeIMBOCTI A1 YKpalH HeoOXimTHO
BifinT Bim oOMeXxeHMX Mopesell MMHYJIOTO Ta 3aKOHOMABYO 3aKpilWTM MeXaHi3M
0e3yMOBHOTO CTATHEHHSI pelaparill 3a paxyHOK 3aMOpPOXXeHWX CYBepeHHMX aKTWUBiB
Jep>KaBu-arpecopa, SIKMiI Ma€ CTaTy HapDLKHMM KaMeHeM MarOyTHBOIO MDKHAapOIHOTIO
KOMIIEHCAIIiTHOTO IIpOIIecy.

KatouoBi caoba: mixnapooni penapayiuni mexauismu, Komnencayinna womicia OOH,
Heumoncvki yeoou, Epumpeiicvko-Epioncoka npemensiina xomicia, cyBepenui immobinizobani
axmubu, HAMypasvHa pecmumyuyisa.

Problem statement. The full-scale invasion of the Russian Federation into Ukraine has
compelled civilized states to seek ways to hold the aggressor state, a permanent member of
the United Nations Security Council, accountable for the damage caused to our state.
Possessing the right of veto, the aggressor state renders the adoption of binding resolutions
on the forcible collection of reparations impossible by analogy with historical precedents (in
particular, the 1991 United Nations Compensation Commission model). This has forced
civilized states and international organizations to seek new, alternative ways to ensure
international legal responsibility and reparation for the damage caused to Ukraine.

One of the first significant steps was the establishment of the ‘Register of Damage
Caused by the Aggression of the Russian Federation Against Ukraine’ (hereinafter - the
Register of Damage). This is the first stage of the compensation mechanism established
under the auspices of the Council of Europe. However, as historical and legal experience
demonstrates, violations of the general principles of international law and of norms of jus
cogens resulting from armed conflicts have occurred repeatedly, accompanied by the
creation of various institutions to record damage and pay reparations. In view of this, it is
critically necessary to conduct a comprehensive comparative legal analysis of the
functioning of previous international mechanisms to avoid systemic financial and
procedural errors and ensure the genuine effectiveness of the newly created Ukrainian
reparations architecture.

The purpose of the article is to conduct a comparative legal analysis of the
institutional model of the Register of Damage for Ukraine (RD4U) in comparison with
international compensation precedents (the United Nations Compensation Commission,
the Eritrea-Ethiopia Claims Commission, and the Commission for Real Property Claims of
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Displaced Persons and Refugees in Bosnia and Herzegovina) in order to identify their
doctrinal and operational flaws and to substantiate the necessity of using the frozen
sovereign assets of the aggressor state as the sole guaranteed source of funding for the future
Compensation Fund.

State of research on the problem. The functioning of the Register of Damage is
increasingly being studied by both foreign and Ukrainian scholars, including Anna
Dabrowska [1], Marten Breuer [2], Igor Semenov [3], and others.

Presentation of the main material. First, let us examine the legal framework governing
the operation of the Register of Damage for Ukraine. The first act that laid the foundation
for further state cooperation in seeking ways to compensate for damage caused by the
Russian Federation (hereinafter - the RF) is Resolution A/RES/ES-11/5 adopted by the
United Nations General Assembly (hereinafter - the UN), entitled ‘Furtherance of remedy
and reparation for aggression against Ukraine’ [4]. Alongside reaffirming territorial
integrity and recording the gross violation of the general principles of international law by
the RF, what is important in this context is the recommendation to UN Member States, in
cooperation with Ukraine, to create
‘an international register of damage to serve as a record, in documentary form, of evidence
and claims information on damage, loss or injury to all natural and legal persons concerned’.

Half a year later, the main governing body, the Committee of Ministers of the Council
of Europe, adopted Resolution CM/Res(2023)3 establishing the Enlarged Partial Agreement
on the Register of Damage Caused by the Aggression of the Russian Federation against
Ukraine [5], the annex to which contains the Statute of the Register of Damage. The
functional duties of the Register of Damage include the collection, processing, and
categorization of information; no judicial functions, in particular regarding the
determination of liability, are provided for, as explicitly evidenced by Article 2.

The eligibility criteria for claims are temporal, namely, damage caused on or after 24
February 2022; territorial, namely, committed on the territory of Ukraine within its
internationally recognized borders, including its territorial waters; and by subject of
commission, namely, committed by the Russian Federation in or against Ukraine.

An interesting provision concerns the range of participants in the Register of Damage,
namely Article 4 of the Statute provides that “Any member or observer State of the Council
of Europe and the European Union, as well as any other State that has voted in favor of the
United Nations General Assembly Resolution A/RES/ES-11/5’, which calls into question
the participation of 73 states that abstained during the vote, and 14 states that voted against
(including the aggressor state). It is worth noting that scope for accession exists thanks to
paragraph 3 of the aforementioned article of the Statute, which permits the participation of
other states and international organizations, subject, however, to the ‘position of the
Government of Ukraine” [5].

The functioning of the Register of Damage is provided for through annual
contributions from participating states and voluntary contributions from associate
members. According to paragraph 3 of Article 10 of the Statute, their amount is based on
the criteria for determining the annual scale of contributions to the general budget of the
Council of Europe.

On 30 September 2026, the phased launch of all 43 categories of claims for
compensation for damage caused by the RF to Ukraine was completed.

To summarize, the Register of Damage is neither an independent international
organization nor a direct judicial or quasi-judicial body. Moreover, the ratification of the
Convention establishing an International Claims Commission for Ukraine [6] is currently
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underway, and as of early October, 10 of the 25 required states have ratified. It should be
noted that there are currently 41 signatories to the Convention [7].
The International Claims Commission will become the successor to the Register of Damage,
although the latter will not cease its activities.

Among analogous mechanisms for compensation of damage, the United Nations
Compensation Commission is also worth considering. In terms of legal nature, the
difference from the Register of Damage lies in the fact that it is a quasi-judicial subsidiary
organ of the UN Security Council, an ad hoc quasi-judicial body, as rightly noted by Peter H.
Sand [8], which was established by UN Security Council Resolution 687 of 3 April 1991 [9].

Payment of all losses was provided for from revenues derived by Iraq from the export
of petroleum and petroleum products, at a rate of 30%, which, depending on the year, was
reduced to 0.5-3% [10]. In total, USD 52.4 billion was paid out. That is, the UN Security
Council Resolution permitted the export of Iraqi petroleum only on the condition that all
proceeds would be deposited into a dedicated UN Escrow Account, which served as a kind
of ‘sieve’ separating funds for the compensation of damage caused to Kuwait [11].

Unfortunately, the impossibility of adopting a corresponding resolution in the case of
the aggression of the RF against Ukraine is obvious due to the fact that Russia occupies the
seat of a permanent member of the Security Council and possesses the right of veto.
Therefore, the application of Article 25 of the Charter of the United Nations, which requires
‘to accept and carry out the decisions of the Security Council’, has deprived us of an effective
mechanism for enforcing compensation for damage caused [12].

As a consequence, the rather successful example of the United Nations Compensation
Commission hinged on the consolidated will of the permanent members of the UN Security
Council and the legal isolation of the state that violated norms of jus cogens. For Ukraine and
our partners, the challenge lies in creating a legal mechanism for the compulsory
enforcement of damages from the aggressor state through revenues from the frozen assets
of the Central Bank of the RF and/or special trade tariffs.

Next, let us consider the Eritrea-Ethiopia Claims Commission, established in the
aftermath of the armed conflict between the states. The legal basis of the Commission is set
out in a bilateral peace treaty, the Algiers Peace Agreement of 12 December 2000 [13], which
immediately distinguishes it from the two preceding mechanisms. That is, it was an ad hoc
inter-State arbitral tribunal operating under the auspices of the Permanent Court of
Arbitration.

The Agreement provided a format for inter-State claims by allowing the governments
of Ethiopia and Eritrea to file claims on their own behalf or on behalf of their citizens,
thereby applying the parens patriae approach. This precluded direct access for citizens, as the
individual interests of thousands of deported and dispossessed persons were averaged out
and partially lost within the scope of inter-State claims. As Sean D. Murphy rightly noted,
the Commission's decision in the case in which Eritrea violated the prohibition on
aggression against Ethiopia raises concerns and calls into question the proper role of arbitral
tribunals in such cases [14, p. 699].

A dangerous approach used in the examined bilateral arbitration is the ‘symmetry of
liability’, in which the aggressor state filed counterclaims against the victim state. As a
result, this took the form of a set-off mechanism, effectively nullifying the victims'
satisfaction and resulting in USD 12.8 million in Ethiopia’s favor.

Accordingly, despite the payment outcomes in Ethiopia’s favor, the calculation
mechanism itself and the approaches embedded in the Algiers Peace Agreement raise
numerous questions.
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Also among the world precedents under study, attention should be drawn to the
Commission for Real Property Claims of Displaced Persons and Refugees in Bosnia and
Herzegovina, which is considered a successful precedent for establishing a mass quasi-
judicial body for the restitution of civilian property rights under confirmed international
management, as noted, for example, by Hans Van Houtte in the study “‘Mass Property Claim
Resolution in a Post-War Society: The Commission for Real Property Claims in Bosnia and
Herzegovina’ [15, p. 625].

The Commission was established pursuant to the 1995 Dayton Accords [16], which
constituted a peace agreement between Serbia, Croatia, and Bosnia and Herzegovina ending
the Bosnian War.

An important approach applied within the framework of the Commission was the
standard of “plausible ownership” and the recognition of all property transactions concluded
after the outbreak of the conflict as null and void. This should be viewed as a legal
benchmark for the operation of the Register of Damage for Ukraine regarding damaged and
destroyed housing in the temporarily occupied territories.

Funding for the operation, pursuant to Article XI(2) and Article XIV(1) of Annex 7 to
the Dayton Accords, was structured through two avenues: operational work was assigned
to the parties to the conflict, while the Compensation Fund was to be formed through a
combination of direct contributions from the parties, revenues from property management,
and international donor grants. As noted in the handbook of the International Organization
for Migration, this mechanism was unsuccessful: ‘However, the compensation fund never
became operational. The income-generating compensation scheme could never be set up
due to a lack of funds to cover its operational costs. Furthermore, no direct voluntary
contributions were received from the international donor community’ [17, p. 89].

Thus, the practical implementation of the financial model under the Dayton Accords
confirmed that shifting compensation payments onto the budget of a post-war state or
relying on voluntary donor grants turns normative promises into a ‘dead letter’. It was
precisely due to the lack of receipts from the Compensation Fund that the Commission was
forced to abandon monetary compensation and limit its mandate exclusively to the
restitution of property in kind.

For a clearer comparison of the key criteria of the Register of Damage for Ukraine, the
United Nations Compensation Commission, the Eritrea-Ethiopia Claims Commission, and
the Commission for Real Property Claims of Displaced Persons and Refugees in Bosnia and
Herzegovina, we propose referencing Table 1 compiled by the author.

Table 1
Register of Damage | United Nations Eritrea- Commission for
for Ukraine (RD4U) | Compensation Ethiopia Real Property
Commission Claims Claims of
(UNCCQ) Commission Displaced Persons
(EECC) and Refugees in
Bosnia and
Herzegovina
(CRPCQ)
Legal Basis | Resolution United Nations Algiers The General
CM/Res(2023)3 of | Security Council | Agreement of Framework
the Committee of Resolution 687 12 December Agreement for
Ministers of the (1991) of 3 April 2000 Peace in Bosnia
1991 and Herzegovina
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evidence of loss or
damage for future
monetary
compensation and
property restitution
awarded by a future
Compensation
Commission

amounts

Council of Europe of 14 December
of 12 May 2023 1995 (Dayton
Accords)
Legal Status | Claims Registration | Quasi-judicial Ad hoc Quasi-judicial
System administrative international international
compensation arbitral tribunal | administrative
body under the body for the
UN Security determination of
Council property rights
Sources of Operational budget: | A percentage of Contributions Contributions of
Funding donor contributions; | proceeds from of the parties the parties, rental
Compensation Iraqi petroleum and set-off of income, and donor
Fund: frozen export sales awarded grants
Russian sovereign amounts
assets and windfall
profits generated
therefrom
Circle of Natural persons, Natural persons, The States of Natural persons,
Applicants | legal persons, and legal persons, Eritrea and specifically
the state, local and governments, and | Ethiopia on refugees and
municipal international their own internally
authorities organizations (via | behalf and on displaced persons
states) behalf of their
nationals
Form of Recordal and Direct monetary | Interstate set-off | In-kind restitution
Satisfaction | preservation of compensation of awarded of property rights

and possession

Comparative Legal Analysis of the Register of Damage for Ukraine (RD4U) and Key Historical
International Reparation Mechanisms

Conclusions. The comparative legal analysis of international reparation mechanisms
demonstrates the evolution of approaches to the recordal and compensation of war-related
damage, with the Register of Damage for Ukraine standing out as an unprecedented
institutional step under the auspices of the Council of Europe. Unlike the United Nations
Compensation Commission, which operated under a consolidated mandate of the UN
Security Council and relied on a dedicated oil revenues fund, or the Eritrea-Ethiopia Claims
Commission, which was limited to an interstate set-off mechanism, the contemporary
Ukrainian model combines digital evidence recordal with the prospect of leveraging the
frozen sovereign assets of the aggressor state. At the same time, the historical experience of
Bosnia and Herzegovina proves that relying on voluntary donor contributions or national
budgets for compensation renders such obligations a ‘dead letter’, making the imperative
enforcement against Russian sovereign assets the sole viable guarantee for restoring justice.
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