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AKTYAJIBHI ITPOBJIEMM MIDKHAPOIHOI'O
ITYBJITYHOTI'O ITPABA
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Kaghedpu MiXKHAPOOH020 npabda
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MDKHAPOJHO-TIPABOBA OCHOBA IIIO0 ITPOTUAIL 3/7TOUMHY AT'PECII

3j0uMH arpecii HaJIeXXUTb A0 KaTeropili HaWTKUMX MDKHapOIHMX 3JI0YMHIB,
OCKUJTBKV VIOTO BUMHEHHSI CTaHOBUTBH Oe3IIOCepeqHIO 3arpo3y MiKHApOOHOMY MUpPY Ta
Oesmerri. Y MiXXHapOmHO-IIpaBOBiI HOKTPMHI arpecis TPaKTYeTbCSd $AK 3acTOCyBaHHS
30pOVIHOI CYIIV OHIEIO AeP>KaBOIO BCyTIeped CyBepeHITeTY, TepUTOPiaIbHIl IIUIiCHOCTI abo
MIOJIITUYHI He3aJIeXKHOCTI iHIOI JAep>kKaBy, 110 KBaIiiKyeTbcs SIK MOPYIIeHHs 0a30BMX
NPUHIIAIIB MDKHApPOJHOIO IIPAaBOIOPSiIKY Ta 3a0OpOHM 3acTOCyBaHHS CWIN Y
MDKHapOIHMX BiTHOCMHAaX. 3 OISy Ha OCOO/IMBY CYyCIIUIbHY HeOe3IIeuHiCcThb ITbOT0 AisTHHS,
IIpaBOBe peryJIroBaHHs BiIIIOBIIaIbHOCTI 3a 3/I04VH arpecii 30iViCHIOETHECS Ha OCHOBI HOPM
MIXKHapPOOHMX IOTOBOPiB, KOHBEHIIil1, aKTiB MDKHapPOOHMX OpTaHi3ariil, a TAKOX IIPaKTUKNI
MDKHapOAHMX CyJOBUX YCTaHOB.

[IpoTuais 3moumHy arpecii € OogHWMM i3 HamOUIBII CKJIamHWMX 3aBHaHb y cdepi
MibKHapomHOro mpasa. CydacHa MiXHapOOgHO-IIpaBOBa cucTeMa 3abe3medye IIeBHI
MexaHi3MM1 IIpOTHIil arpecii, ogHakK ix edeKTMBHICTh 3HAYHOIO MipOI0 OOMEeXYeTbCs
HU3KOIO IOPUAVYHMX, HOJTUYHMX Ta OpraHisalliiHIX IPO0JIeM.

Arpecig OpU3BOOUTH A0 YMCIIEHHUX JIFOACBKMX BTpaT, HOPYILIEHHs IIpaB JIOAVH,
PyVIHYyBaHHS iHDpacTpyKTypu Ta eKOHOMIuHMX 30uTKiB. OfiHaK XXepTBU arpecii yacTo He
MaloTh e(peKTMBHIX MeXaHi3MiB [JIsl OTPMMAaHHS KOMIIeHCcallil abo 3aXmCcTy CBOiX IIpas, 10
3HVDKY€ 3araJlbHUI piBeHb CHpaBeyIMBOCTI B MDKHapOAHIiV cucreMi. bararo nepxas He
MaroTh epeKTMBHIX MexaHi3MiB BIIPOBa/l)KeHHsI HOPM MIXKHapPOIJHOTIO IIpaBa IIPO arpecito
Ha HallioHaJIbHOMY piBHi. lle yckiIagHIO€ mHepeciigyBaHHs 0ci0, sKi 3[iVICHIOIOTH aKTU
arpecii, gKI110 HeMa€ BiITIOBITHOro MiKHapOIHOro TpuOyHaIy abo SIKIIIO cIIpaBa He MOXe
OyTu po3mIssHyTa Ha MKHapOJHOMY PiBHI.

[TepmmiMy  OpakTUYHMMM —IIpeliefleHTaMM HPUTATHeHHs isugHMx ocib g0
BiTIOBiNAJILHOCTI 3a aKTM arpecii cTaym BivicbKoBi TpuOyHaym B HiopubGeprsi Ta Toxio,
CTBOpeHi Micis 3aBepiieHHs [Ipyroi ceiTosoi BintHM. BignmosigHo mo cratti 6(a) CratyTy
HropHOep3pkoro TpuOyHasly, 3JI04MHOM HpPOTM MWPY BU3HAETbCA IUIAHYBaHHH,
MiZITOTOBKA, PO3B s13yBaHH4 ab0 BeleHHs arpectBHOI BillHM, a TaKOX BillHM, III0 IIOPYIIIY€e
MibkHaponHi pgorosopu. IlpakTmka 3asHaueHUX TpuUOYHaIB 3aKjlajla OCHOBY VI
oA aJIbIIOT KoaydiKaliil iHCTUTYTy KpMMiHaJIbHOI BiIIIOBiTJIBHOCTI 3a arpeciro.

Katouo8i caoba: mixnapoono-npaBoba cucmema, aepecis, Cmamym Opeanisayii O0’eoHanux
Hayin, Pada bBesnexu, HATO, Mixuapoonuii xpuminasvnutl cyo, Mixnapoonuit Boennuil
mpubdyHai.

ISSN 3083-7979


mailto:m.ilika@chnu.edu.ua

Journal of International and European Law, 2026. Issue 1

Ilika Maryna. International legal basis for countering the crime of aggression.

The crime of aggression belongs to the category of the most serious international
crimes, since its commission constitutes a direct threat to international peace and security.
In international legal doctrine, aggression is interpreted as the use of armed force by one
state against the sovereignty, territorial integrity or political independence of another state,
which is qualified as a violation of the basic principles of international law and the
prohibition of the use of force in international relations. Given the particular social danger
of this act, the legal regulation of liability for the crime of aggression is carried out on the
basis of the norms of international treaties, conventions, acts of international organizations,
as well as the practice of international judicial institutions.

Counteracting the crime of aggression is one of the most complex tasks in the field of
international law. The modern international legal system provides certain mechanisms for
countering aggression, but their effectiveness is largely limited by a number of legal,
political and organizational problems. However, there are a number of prospects for
improving these mechanisms, which can contribute to better protection of peace and
international security.

Aggression results in numerous human losses, human rights violations, destruction of
infrastructure and economic losses. Many states lack effective mechanisms to enforce
international law on aggression at the national level. This makes it difficult to prosecute
those who commit acts of aggression if there is no relevant international tribunal or if the
case cannot be considered at the international level.

The first practical precedents for holding individuals accountable for acts of aggression
were the military tribunals in Nuremberg and Tokyo, established after the end of World
War II. According to Article 6(a) of the Nuremberg Charter, a crime against peace is
planning, preparation, waging or waging a war of aggression, or a war in violation of
international treaties, agreements. The practice of these tribunals laid the foundation for the
further codification of the institution of criminal responsibility for aggression.

Keywords: International legal system, aggression, Charter of the United Nations, Security
Council, NATO, International Criminal Court, International military Tribunal.

IlocranoBka mpoOsemm. IloHATTS arpecii 3a3sHajJl0 3HAYHOI €BOJIIOLLIT BIIPOIAOBX
icTopii, 3yMOBJIeHOI IOJITWMYHVMM TpaHcOpMalliaMy, BOEHHMMM KOHJIKTaMM Ta
PO3BUTKOM ITPAaBOBMX MiIXOMiB. ATpecis, 110 TPAKTY€EThCS K 3aCTOCYBaHHS 30pOVIHOTL CYIIN
OJIHIi€IO JIep’KaBOIO IIPOTU CyBepeHiTeTy, TepUTOpiaJIbHOI IIUTICHOCTI abo IOJTWMYHOL
He3aJIeKHOCTI 1HIIIOI AepXaBy, HPOTATOM TPUMBAJIOIO Yacy 3aJIMIIAEThCA OHIEC 3
KJIFOYOBMX ITpo0JieM MiXKHapOJHOTIO IIpaBa Ta MikIep>kaBHOI AUIUIOMAaTUYHOI IIPaKTUKN.
Came mpoTupisi TakuMM aKTaM arpecii cdopMmyBajia OCHOBY JIsL PO3BUTKY MiXKHapOIHO-
IIPaBOBMX MexaHi3MiB KpUMIHaJIbHOI BIAIOBIAJIBHOCTI Ta IHCTUTYLHVIHMX MOesIen
KOJIEKTVBHOI Oe3IeKn.

ITicns Ipyroi cBiTOBOI BiViHM POpMyBaHHSM Ta YTOYHEHHAM IOHSTTS «arpecis» i
«arpecrBHa BiViHa» I10Yajla aKTVMBHO 3aIMaTVCs HOBA rajly3b — MDKHapOJAHe KpUMiHa/IbHe
IIpaBo, sIKe BHECJIO CYTTEBI KOPEKTMBM Y IX TIIyMadeHH:. Y MeXaxX MiKHapOAHOI IIpaBOBOI
MPaKTVUKM Li TepMiHM OyJIv BU3HaHI TOTOXHVMU SIK Y HOPMaTUBHMX aKTaX, Tak i B CyHOBil
npakTuili. BogHouac, y 3B'S13Ky 3 €BOJIIOLIIEI0 MexaHi3MiB IIpOTHIil MDKHapOHHIN
3JI0UYMHHOCTI 3 OOKY $IK Jlep>KaB, TaK i MiXKHapOIHMX OpTraHisallill, IOHATTS «arpecii» modaio
OXOIUTIOBATY He JINIIIe il JepXKaBy K Cy0’ €eKTa Mi>XKHapOIHOrO IIpaBa, a 1 iHIUBiIyaIbHy
KpVUMIHaJIbHY BifIIOBia/IbHICTh PismyHMX Oocib 3a He3aKOHHI [Iii, III0 MaloTh XapaKTep
arpecii.
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AHami3 cydacHMX HayKOBMX AOCIiIKeHb i IMyOsikamin cBiumTh PO aKTUBHY
PO3pPOOKY OKpeMUx acIleKTiB MiKHapOIHO-IIpaBOBMX 3acayl IPOTWIl arpecil B Iparsx
MPOBITHNMX BITYM3HAHVIX HaYKOBIIB. 30KpeMa, MUTaHHS 3araJIbHOTO ITIOHATTH arpecii, Mex
IOPVCAMKIIIT MDKHAPOIHMX iIHCTUTYLIiN i MexaHi3MiB 3a0e3IeueHH: BiAIIOBiIaIbHOCTI 3a Hel
BVICBITJIIOBJIN TaKi pocymimHuky, sk M. bypomencekuni, B. Bytkesuuy, K. Baxxta, M. Besuiep,
K.Borrep, M.T'naTtoscekuy, B.[denucos, A.Kopunesnu, [I.Kysneba, O.Maniuyk,
O. Mepexko, M. MukieBnd Ta iHIIi.

Merta cTatTi - pO3KPUTYU MiKHapOIHO-IIPaBOBY OCHOBY IIPOTWIII 3JI0YMHY arpecii Ta
JOCIIIVTY POJIb IHCTUTYLIIVIHOIO MeXaHi3My BperyJIlOBaHHs 3JI0UMHY arpecii.

Buxnan ocHoBHoOro Mmartepiamy. Ileprni Kpokm i MIKHapOZHOTO IIPaBOBOIO
BperyjoBaHHsI arpecili Oysm 3poOsieni micia Ileprmoi csiToBoi BivtHW. Bepcasibebkmit
porosip 1919 poky Ta crBopenns Jlirm Hartiin craym mepmmmm cipoOaMy BCTAaHOBUTU
MexaHi3M [l 3amo0iraHHs arpecii Ta migTpumkm Mupy. OmHak depes BiCYTHICTBb
peasibHMX 3aco0iB OpUMYyCy L 3yCWUId BUSBWINCS HermocTaTHiMu. Ilicjist 3aBepliieHHs
Hpyroi cBiTOBOI BiViHM MDKHapOHEe CIIIBTOBAPVICTBO 3aKPiliIO y MiKHapPOIHO-IIPaBOBIN
AOKTPVHI Ta IIPaKTUII MiIXiz, BiATIOBITHO A0 SKOTO 3/I04MH arpecii Oyy10 BU3HAaHO OTHUM
13 HaWTSDKUMX MDKHApPOOHMX 3J/I0YMHIB, IO MOCSATalOTh Ha OCHOBV MIDXKHApPOJHOTO
IIPaBOIIOPSIAKY.

Kpasidikallis arpecuBHOI BifHM $K MDKHapOJHOIO 3JI0UYMHY 3HAaMIIUIa CBOE
BinoOpaxenHs y Hextapartii Jlirm Harivt mpo arpecuBHi BirtHM, sSIKO0 OyJI0 HiITBepAKeHO
dopMmyBaHHS 3BMYaEBOl HOPMM MIKHApOJHOIO IIpaBa IIOAO 3a0OpOHM 3acTOCYBaHHS
arpecii y MiKIepKaBHUX BigHOcuMHax. [lexiiapallid MicTwia JBa OCHOBHI IIOJIOKeHH:, a
came: 1) Oyap-sKa arpecuBHa BillHa BBaKaslacsl 3a00pOHEHOIO; 2) y BUpIIIIeHHs CIIOPY MiX
aep>KaBaMV BOHV 30008 s3aHi 3aCTOCOBYBaTM MUpPHI 3axoau [2, c. 129].

3rinro 3i cratreto 6 Craryry HiopHOep3pkoro MiXHApOZHOTO BilICBKOBOTO
TpubyHasTy, 4O KaTeropii 3jJI0YMHIB HPOTM MMPY HaJIEXWUTh IUIAHYBAaHHS, IIiTOTOBKa,
pO3B’'sI3aHHS Ta BeEeHHS arpecMBHOI BifHM abo BiVtHWM, IO HOpyIIye MiXHApOMIHI
JIOTOBOPY, YIrOOM UM 3alleBHEHH:, a TaKOX y4YacTb y CHUIBHOMY IUIaHI 4y 3MOBI,
CIIPSIMOBaHMX Ha BUMHEHHS Oy[Ib-IKOTO 3 IIMX HigHb [7]. Llent HopMaTuBHMI minxin 3akiiaB
dyHAaMeHT I HofasIblol Koamdikallil iHCTUTYTy KpMMiHaJIbHOI BiIIOBiAaIbHOCTI 3a
akTy arpecii y mixkHapogHomy mpasi. Ilicis misueroCTi HIopabGep3pkoro MixkHapomHOTro
BivicbkoBoro TpubyHaity (1945-1946 pp.) Ta MiXXHapogHOro BiICbLKOBOIO TpUOYHaly I
Hatekoro Cxomy (1946-1948 pp.) y MiXHapOOHO-IIPaBOBiVI JOKTPWMHI OCTaTOYHO
cpopMyBaslacsi KOHIIEMIlisE «3JIOYMHIB HPOTM MUPY» $SK CaMOCTIIHOI KaTeropii
MDKHapoaHMX 3710umHiB. CTaTyT 3a3HavYeHMX CyJIOBUX IHCTUTYIIiN, a TaKOX BUpOOIIeHa
HUMM IIpelleJleHTHa IIpaKTMKa MaJlii CYTTEBUII HOPMOTBOPYMI BIUIMB, 3YMOBUBIINU
MOAAJIBIINT PO3BUTOK MXKHaPOIHO-IIPaBOBOTO IIiAXOAY 10 iHIMBiyaIbHOI KpVIMiHAIbHOT
BIZIIOBi@JIPHOCTI 3a IUIaHyBaHHS, HIOTOTOBKY Ta BeldeHHs arpecusHOl BiHM. Came 1ii
HOpPMAaTMBHI aKTM Ta MOpaKTMKa MDKHapOOHMX TpUOyHaIB 3aKjIaj INAIPYHTS IS
MOJIAJIBIIOT KpMMiHasIi3allil arpecii SK MDKHapOIHOIO 3/I04VHY.

JIK crymmno 3a3sHadae A. KopuHeBndy, o B MDKHapOIHOMY IIpaBi 3JI0YMH arpecii
BB)KAETHhCS OCHOBHMM 3JIOUMHOM (supreme international crime) - 3joumHOM, Bifg sIKOTrO
IOXOIATh yci iHmm MikHapomHi 3710umHM. 3 modatky XX cr., ocobmmso micig Ileprror
cBiTOBOI BiVIHM, [nOenmaii OuIbllle IOPUCTIB-MDKHAPOIHMKIB IIOYaIM TOBOPUTU  IIPO
HeoOXimHiCTh KpuMiHastizamil arpecii. [lo modarky XX cT. 1e He OyJyi0 HacTUIbKM
peJleBaHTHO, BilHa JI0Ci BBaXkaslacsl OJTHMM i3 cII0cO0iB BeleHHs MiXKHAapOIHMX BiTHOCHH.
Asne Brpoposx Kinng XIX cr. - mouarky XX cT. TeHpeHIil nammdisMy Ta CTBOpeHHS
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MDKHApOAHMX CyHOBVX YCTaHOB IIPVIBEJIV [IO0 TOTO, IO JIFOACTBO HOYaJIO PO3YMIiTH, IO
BilTHa - 11e He BuXir [3].

CraryT Opranisanii O0’emrarmx Hartit 3akpirumoe mpyvHIMIT KOJIEKTUBHOI Oe3IeK,
MOKJIaJal0uM OCHOBHY BIAIOBITAJIBHICTE 3a WoOro peaisanito Ha Pagy besmexkm gk
LIeHTpaJIbHUI OpraH MiATpMMaHHS MiDKHapogHOro Mmupy Ta Oesnexku. Manpat Pamn
besnieku cTpykTypoBaHO HaBKOJIO IIMPOKOIO PO3yMiHHS 3arp0o3 MDKHapOISHOMY MUPY Ta
Oesmerti, 0 Hajgae i1 TIOBHOBaXKEHHS IHIIHIOBATM Ta BXWMBATU KOMIUIEKCHI 3aXOIM,
BKJIFOYHO 13 3aCTOCyBaHHSM KOJIEKTMBHOI CWINM, Yy BUIIQJKax, KOJIM Ile HeoOXimHO It
pUIIMHEeHHST a00 nonepempkeHHsT KOHQITKTIB, III0 CTaBJIATh IIif] 3arpo3y MiIKHapOIHM
IIpaBONOPSIOK. [8].

Pesosmrortisi 3314 3aKkpiluIioe BU3HAUeHHS arpecii Ik «BUKOPUCTaHHS 30POVIHOI CrIn
Jep>KaBolo IIPOTY CyBepeHiTeTy, TepUTOpPiaIbHOT IIUIICHOCTI a0 oI TMYHOT He3aIeXXHOCT]
iHmoi pgepxxasu»[4]. Llenn mokyMeHT BU3Hauae KOHKPeTHi [il, gKi MOXYTb BBaXkaTMCS
arpeci€elo, BKJIIOYAOYM BTOPrHeHHsl, OoMOapaysaHHs, Osokagm Too. Pesosmoris
BCTAHOBJIIOE, 110 arpecisd € MDKHApOAHMM 3JI0YMHOM 1 MOXKe OyTH IiJICTaBOIO [JIst BXUTTS
3axonis Pamoro besmexkm. Pesomonisi 3314 (XXIX) I'emeparerOl Acambiei OOH [5],
npuviaATa 14 rpynaxdg 1974 poxy, € ogHUM 3 pyHIaMeHTaJIbHUX JOKYMEeHTiB MKHapOIHOIO
IpaBa, 1110 BU3HAvae ITOHATTH arpecii. Ller mOKyMeHT Hajja€ diTKe i BUdepIIHe TIIyMadeHH:
TOrO, IIO CJIiJl PO3YMITHM INiJl aKTOM arpecii, i Mae BaXXJIMBe 3HaYeHHs LA IIATPUMaHHA
MDKHapOIHOT0o MUpY i Oe3rexmn.

Pesosmrontist Hajae AeTaJIbHWUI IIepesliK MiM, fAKi BBaXaloTbcs akTamu arpecii. Lle
JloIIOMara€ yYHWMKHYTV HEOJHO3HAayHOCTeV y BM3HAYeHHI IIbOrO MOHATTA i IIOJIerurye
3aCTOCyBaHHS MDKHApOJHOIO IIpaBa y BUIIaJKax 30povtHMX KOHQIikTiB. BusHauenH:
arpecii, HaBefleHe B pPe30JIIOLlil, CTaJI0 OCHOBOKO [II BKIIOYEHHS IIbOTO 3JIOUMHY [0
PumMcbKoro cratyTy Mi>dkHapOAHOTO KpUMIHAJIBHOTO Cy/1y. 3BMYalHO, IO YiTKe pO3yMiHHS
TOro, III0 € arpeci€ro, Jronomarae jep>kaBaM i MDKHapOAHOMY CITIBTOBApWCTBY BXWBaTU
3axofiB yIg 3amobiraHHS BimHaM Ta iHIMMX KOHQIikTiB. Pesosromis migkpeciroe, Imio
arpeciga € 3JIOYMHOM IIPOTM MDKHApOAHOrO MMpPYy i TdrHe 3a coOOI0 MiKHapOAHY
BignosinanpHicTh. OTxe, Pesomonis 3314 sajminaeTbcd akTyajIbHMM [TOKYMEHTOM i
cbOrogHi. BoHa BUKOPUCTOBYETBCS SIK IIpaBOBa OCHOBA IJId PO3C/IilyBaHHSA MIKHapPOITHMIX
3JIOUMHIB, TaKMX $K arpecid, i Id HNPUTATHEHHs BUHHMX OO BigmosigajabHOCTI. Llen
JOKYMEeHT TaKOX BiJlirpa€ BaXKJIMBYy poJib Y IPeBeHTUBHIV JUIUIOMATil Ta 3arobiraHHi
KOHQJIIKTIB.

OcHoBHUM OpraHoOM, IIIO BiAIOBifae 3a BU3HauUeHHS akKTiB arpecii, € Pama besnexkn
OQOH. Bona Mae mOBHOBaXeHHS BXXIMBATW 3aX0/1iB, BKJIFOYHO 3 CAHKI[ISIMM a00 BiVICbKOBVMM
oneparisiMu 115 BinHOBIIeHHS Mupy. Paga besnexkn Opranisarii O0'equanmx Harin - 11e
onuH i3 ocHoBHMX opraHis OOH, BinmosigaabHMN 3a MIATPUMaHHS MiXKHapOAHOTO MUPY
Ta Oesnekn. CtBopeHa y 1945 pori pasom i3 mignmcarusm Cratyty OOH, Pama Besnexn
Ma€ MOBHOBaKeHHsI IIPUIIMaTV OOOB'SI3KOBI [JI BUKOHAHHS PillleHHs 100 3arlo0iraHHs
KOHJTIKTaM, TPUITMHEHHs arpecii Ta 30epeXxeHHst MUpYy. [i [isSUTBHICTH cIpsiMOBaHa Ha
pearyBaHHsI Ha 3arpo3u MUPY, aKTM arpecii Ta iHIn HeOesleuHi I MiXHapOIHOIO
HOPSIKY HOII.

BincyTHicTh yHiBepcaJIbHOTO OpraHy MDKHapOIHOI KpYMMIHaJIBHOT FOCTULIIT IIPOTATOM
TPUBAJIOTO Yacy 3ajIMIlajiacs OfHi€l0 3 PyHAaMeHTaJIbHMUX IIpo0sIeM CTaHOBJIEHHS Ta
edeKTBHOIO (YyHKIIOHYBaHHS CUCTeMV MDKHapOJHOrO KpPMMiHaJIbHOIO —IIpaBa.
®opmysaHHs ad hoc MibKHapogHMX CyHOBMX OpraHiB i TpuOyHasB, HaAUIeHMUX
TTIOBHOBa)KEHHSMI IIIOJI0 IPUTATHEHHS (Pi3VYHMX 0ci0 M0 iHAMBimyapHOI KpMMiHaIBHOL
BIZITIOBITJIGHOCTI 3a BUMHEHHs MDKHApPOIHMX 3JIOYMHIB, CYIIPOBODKYBAJIOCS IIMPOKOIO
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HayKOBOIO, MOJITUKO-IIPAaBOBOIO Ta IIPaKTUYHOIO AMcKyciero. CyTreBa KpWUTMKa TaKMX
IHCTUTYLIIVI IPYHTYBajlacs, 30KpeMa, Ha HUTaHHSAX IXHBOI JIETITMMHOCTI, ITOTeHLiVIHIN
BIOIPKOBOCTI Ta AMCKPUMIHAILIIHOMY XapaKTepi 3[iMICHEHHS IIpaBOCY[[Is, a TaKOX Ha
BIUCJIOBJIIOBAaHHSIX PO 3aJIeXHICTh (PYHKIIOHyBaHHS TPUOYHA&JIiB Bi, KOH IOHKTYpU
MDKHapoaHMX HNoiiTnuHMx BigHOcuH. CaMe 11i oOMeXXeHHs Ta IoTpeba y BCTaHOBJIEHHI
IIOCTIVIHOTO Ta YHiBepcaJIbHO BWM3HAHOTO MeXaHi3My 3abes3ledeHHs iHAVBIAYyaIbHOL
KpMMiHaJIbHOI BiATIOBidaJIbHOCTI BMU3HAUYWIM HeOOXigHICTh CcTBOpeHHs MiXHapogHOro
KPVIMiHaJIBHOTO CY[y, SIKUV CTaB KJIIFOYOBVM IHCTUTYTOM Cy4YacHOI CHCTeMV MiXKHapOIHOI
KPVIMiHaJIbHOT FOCTULIIT.

Imes crBopenHss MiKHapOAHOTO KPMMIHAJIBHOTO Cy[y IIPOTSATOM TPUBAJIOTO Yacy
rocifjasia IieHTpalbHe MiClle y HayKOBUX JVCKYCisgX 1 MpakKTWMYHMX iHilaTMBaxX KUIbKOX
IOKOJIiHb IOPUCTIB-MKHApPOOHMKIB y cdepi MDKHapOJHOIO KpVMiHaJIbHOIO IIpaBa
npotsrom ycboro XX crommiTrd. baraTopiuHmi mpoliec KOHIIENTyaJIbHOTO OCMMCIIEHHS
3acaZ, YHKIIOHYBaHHS TaKOTO OpraHy, BU3HAueHHd MeX WOro IOPUCOMKILL Ta
dopMyBaHHS ONTMMaJIBHOI IHCTUTYLIVIHOI Mopesi 3aBepmvbca y JjmnHi 1998 poky
yxBajleHHAM Pumcbkoro cratyty MDKHapOgHOro KpMMIHaJIBHOIO CyIy I 4ac
HviuioMaTuHOI KOH(epeHIlii ITOBHOBa)XHMX IpeNcTaBHUKIB depxaB y Pumi. I3
HabOpaaHaM CraryroMm umHHOCTI 1 mmmas 2002 poxy MixxHapogHMIT KpUMIiHATIBHWUI CY,
po3mnoYaB CBOKO [isUIBHICTH $K HNepIIMi MOCTIMHO AiI04Mil  OpraH MiKHapOIHOI
KpMMiHaJIbHOI IOCTUILII, TTOKJIMKAHM 3a0e3redyBaTyl IIPUTATHEHHS O BilIIOBiIaIbHOCTI
oci0 3a BUMHEHHS HaWTSDKUMX 3JI0YMHIB, IO BUK/IMKAIOTh 3aHENIOKOEHHS BCHOTO
MDKHapPOAHOTO CIIBTOBAPWCTBA.

ITompm Te, 110 111e 70 ToYaTKy PpyHKIioHyBaHH: Cyly, a TAaKOX Yy IIpOLieci 3iiICHeHHA
HVM CBO€I AisUIBHOCTI, IOTO0 HEOQHOPAa30BO IIiJJIaBayIi KPUTUILIL 3 ITO3MIIiVI, aHAJIOTIYHMX
TVM, III0 BUCYBaIVICS IIOZO TIONEPeNHiX MDKHapOOHWMX KPUMIiHAJIBHMX TPUOyHAIIB -
30KkpeMa MixHapogHOro BiVICbKOBOro TpuOyHary, MiKHapOOHOTO  BilICBKOBOTO
TpubyHaity mrst Hamekoro Cxomy, MDKHapOmHOTO KPMMIHaJIBHOTO TPUOyHAIy IIOAO
KosmIHbo1 FOrocasii Ta MiXkHapogHOro KprMiHaJIbHOTO TpUOyHay miofno Pyanmm, —
3HaAUYeHHs CTBOPEHHS IIOCTIiMTHOIO MDKHApOAHOIO CYIOBOIO OpraHy KpVMiHaJIbHOI
IOPUCAVIKINI CKJIaJHO IIePeoLliHUTY, 30KpeMa Yy KOHTeKCTi IOCIIIDKeHHS PO3BUTKY
MeXaHi3MiB HPUTATHEHHS 10 BiAIOBITJIPHOCTI 3a MUKHAPOIHI 3JIOUVHI.

CrBopenns MixnapogHoro kpumiHaibHOro cyay (gaii - MKC) crasio 3akoHOMipHM
pe3yJIbTaTOM eBOJIIOLiI MDKHapOIHOIO IIpaBOIOPANKY, IO BigoOpaswIo HAOCATHEHHS
MDKHapOAHMM CHiBTOBaPVICTBOM HaJIeXKHOI'O PiBHS IIPaBOBOI Ta iHCTUTYIIIVIHOL 3piIOCTi, a
TaKOX (POPMYBaHHS CTIiIKOIO KOHCEHCYCy III0JI0 HeOOXimHOCTI iHCTUTYyILiOHasIi3aril
MDKHapOOHOI KpMMiHaJIbHOI BiAMNOBIOAIbHOCTI 3a HaWTsDK4Yl MDKHapOOHI 37104MHN. SIK
Bas1o BinzHadyae M. B. BypoMencekuit: «Po3ymiHHS B lepKaBax Beiel IIOMHM II00aIbHIX
npoOsieM 3 COLIAJIBHMMM 1 MOMTUYHMMM IepeTpydallisMim peXnMiB PpO3IiHIOETbCA
CBITOBMM CIIIBTOBApPMCTBOM $IK O3HaKa IIMBIJIi30BaHOCTI JJeprkaB Ta iXx TOTOBHOCTI OpaTu Ha
cebe BiIIOBigaIbHICTD 3a MaviOyTHe jroacTsa» [1, C.5].

MixHapogHVV KpUMiHaJIBHU CyZ, Ma€ IOPVCOVKIIIO OO0 3/I0UMHY arpecii B Mexxax
oJ10’keHb PrMcbKoro craTyTy. BogHouac 111 IopucauKilis € oOMeXXeHOIO Ta 3aJIeXXWUTh Bifl
3rofim fiepkas, 1o € yuacHukamy Craryty. MKC Moxe 371iviIcHIOBaTV PO3IJISALL CIIPaB OO0
37I0YMHY arpecii jiMime 3a yMOBW, SIKIIIO aKT arpecil Oys odirintHo BusHaHM Pasoro
besnexn Opranisariii O6’equanvix Hariivt abo skio nep>kasa, Ha TepUTOPil K0T BiOyBaBcs
3JI04MH, € CTOpOoHOI0 PryMcbKoro craryty. o ropucankitii MibkHapogHMUI KpUMiHaJIbHWA
Cy[, HajleXXaTb HaWTsOK4l MDKHAPOJIHI 3JIOUMHU, Cepell AKMX: TeHOLVI, W0 IIoJIrac y
HaBMICHOMY 3HMIIIEHHI IIOBHICTIO a00 YacTKOBO HalliOHaJIbHOI, €THi4YHOI, pacoBOi 4u
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PeJIriviHOl IPYIIN; 3JI04MHM IIPOTH JIIOASHOCTI — MacIITabHi ado cycTeMaTUYHI Hallaay Ha
LIVIBUIbHE HaceJIeHHS; BOEHHI 37I0UMHM - Ipy0i IOpyIIIeHHS HOPM i 3BU4aiB BeJIeHHs BilTH;
a TaKOXX 3JI0YVH arpecii, SKuni OXOIUIIOE IUIaHYBaHH, IIIZITOTOBKY, IOYaTOK YU 31iVICHeHHS
arpecrBHOI BiVtHM a0o iHIIMX MIiv1 i3 3aCTOCYyBaHHSAM 30POVIHOI CVJIN JIep)KaBOIO BCyIleped
nosoxxeHHsM Opraniszanis O0'equanyx Hauin. BignosigHo no Cratyry MKC «akT arpecii»
O3Haua€e «3aCTOCyBaHHs 30pOVIHOI CWIIN [Iep>KaBoOIO IIPOTY CyBepeHiTeTy, TepUTOpiaIbHOL
HeJIOTOPKaHHOCTI a00 ITOJIITMYHOT He3aJIeXXHOCTI iHITIO1 AepXKaBy, a00 AKMM-HeOyab iHIITM
uHOM, HecyMicHMM i3 CtaTyToM Opranisanii O6’eqHanvx Harrit». larmi y myHKTi 2 cTaTTi
8 CraryTy HaBemeHUN IepeliK isHb, SKi «He3aJIeXXHO Bif OTOJIOIIEeHHS BiTHM OyIyThb
KBaTipiKyBaTHCA ... B IKOCTi aKTy arpecii» [6].

BapTo 3BepHYTM yBary Ha [deski perioHasbHi opranisarii, Taki sk HATO abo
Adpuxancekmmt Coro3, fKi TaKOX PO3POOIISIOTH MexaHi3MM 3arobiraHHs arpecii Ta
3a0e3niedeHHss MUpPYy B perioHi. OgHak iXHSA AisUIBHICTH 31e0UIBIIOro CrpsMOBaHa Ha
MMpPOTBOpUi OIlepallil, a He Ha pO3CilyBaHHS YU IOKapaHHd 3a 3JI0YMH arpecii.
Opranizauis IliBHiunoaTianTruHoro pnorosopy (HATO) sgsisie coboro  BilicbKOBO-
MIOJTUYHNT COI03, 3acHOBaHMUM Y 1949 pomi 3 MeToI0 3a0e3reueHHs KOJIEKTUBHOI Oe3IeKn
JepXaB-WwIeHiB INUISIXOM TO€JHAHHS TOMITMYHMX MeXaHi3MiB cCHiBpoOiTHMIITBA Ta
BIJICPKOBUX IHCTPYMeHTiB CTpuMyBaHHS 1 00opoHn. @OyHKIIOHyBaHHS AJIbSHCY
I'PYHTYETbCA Ha CIIUTbHMX JeMOKPaTUYHMX IIIHHOCTSX, IPUHIMIIAX BEpXOBEHCTBa IIpaBa Ta
KOJIEKTMBHOI BifIIOBIJaJIbHOCTI 3a IiATpMMaHHSA MiKHApOIHOI CcTaOUIPHOCTI. Y IIbOMY
koHTekcTi HATO Bucrymnae He jmize o6opoHHMM 0OO'€IHAHHAM, a ¥ iHCTUTYLITHOIO
Iw1aTdopMO0 IS MOJITUYHOrO [iajiory, KoopAuHallil Oe3leKkoBOol TOMTHKM Ta
3aro0iraHHsA KOH@JIIKTaM Y JOBIOCTPOKOBIVI ITepCIIeKTHBI.

Porre HATO y mporiecax pedpopMyBaHHS ceKTOpy Oesrekn HaOyBae KOMIUIEKCHOTO
XapakTepy Ta BU3HAYAETHC IOETHAHHSAM IBOX B3a€MOIIOB SI3aHMX HAIPAMIB isUTBHOCTI:
MiZITOTOBKOIO JIeprKaB-KaHOVMIATIB 1O HaOyTTd WIEHCTBa Ta 3a0e3eYeHHIM X MOHaIbIIIOL
CTPYKTYPHOI 1 HOpMaTMBHOI iHTerpariii 10 €eBpOaTJIaHTUYIHOL cricTeMy Oe3mekn. Y Mexax
MOJITUKM PO3IIMPeHH AJIbSHCY OOHMM i3 KJIIOYOBVMX HPVHIIUIIB CTaJIO0 YTBepPI KeHH:
IeMOKPaTUYHOTO IIMBUIBHOIO KOHTPOJIIO HaJl CEKTOPOM Oe3rekt 1 000poHM K HeoOXimHoT
repenyMoByu eeKTMBHOr0 (PyHKIIOHyBaHH: JIep>KaBHMX IHCTUTYIIIN Ta IX BiAIIOBIIHOCTI
CTaHIapTaM JeMOKpaTudHoro BpsaysaHH:a. 3 micro Meroro HATO iwimiroBaso HWM3Ky
crerriari3oBaHMX MexaHi3MiB i mporpam, 3okpema Partnership Action Plan on Defence
Institution Building (PAP-DIB), a Takox iHimiaTmBu y cdepi mpoTufaii Tepopusmy,
COpsIMOBaHI Ha IHCTUTYLIIHY MOIEpPHi3allilo 0e3eKkoBMX CTPYKTYp Iep KaB-IapTHEPIB.
BogHouac mmranHs TpaHcdopMariil iHCTUTYII Oe3leKy iHTerpyloTbcs y IPaKTUKY
MMPOTBOpUMX omHepawii AJIbAHCY, IO CHpWsS€E MHOUIMPEHHIO CTaHAAPTIB HaJIeXXHOIO
BpsIyBaHHS, III3BITHOCTI Ta J1€eMOKpPaTMYHOTO KOHTpoo y cdepi Oesmexkm Ha
MDKHApOAHOMY PiBHI.

Paszom i3 TmM, AOCBif OKpeMmx KpaiH, 30KpeMa YKpaiHM, CBiJUWUTb, IO HasABHI
MexXaHi3MM 4acTO BWSBJISIOTBCSI HEIOCTaTHBO THYYKVMMM Ta KOMIUIEKCHVIMM IS YMOB
aKTVBHMX KOHQJIKTIB Y IIOCTKOH(IIKTHOI BigOymosu. KpuTukm 3asHadaroTp, 10
noiitnka HATO y cdepi pedpopmyBanHs Oesrieknt Mae TeHAEHIIIO 30CcepelKyBaTicd Ha
IHCTUTYIIIIHMX aclieKTaX, He 3aBXIM BPaxXOBYIOUM IJIIMOVHY COLiaJIbHO-IIOJITUYHMX Ta
Oe3reKoBMX BUKIMKIB. Y 3B'43Ky 3 IIMM [Jefayli aKTyaJIbHIIIIOIO0 CTa€ IIOTpeda B OLIBII
KOPCTKOMY, CKOOPAMHOBAaHOMY Ta JOBIOCTPOKOBOMY IIinxomi 1o pedopmM, sAkuit Om
3a0e3nedyBaB He JIuIlle CTPYKTYPHI 3MiHM, a V1 CTiVIKy cTa0isti3allifo Ta BiTHOBIEHHS Mic/Is
KOHJIIKTIB.
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OkpiM TOro, B yMOBax 3pOCTaHHs Oe3IeKOBMX 3arpo3, OB s3aHMX i3 AisMmu pd,
AspgHC cpopMyBaB yoTHMpY OaraToHaIliOHAIBHI OOVIOBI IpymM, po3MillleHi Ha TepUTOpil
bosrapit, Yropmuam, Pymynii ta CrioBauyumHu, $Ki AONOBHWIM paHillle CTBOpPeHi
iZIPO3IUIN TTepeloBOl MPUCYTHOCTI B AeprkaBax basrrii Ta ITosbmii. Y cykymHocTi 3a3HaueHi
BiVICBKOBI (pOpMyBaHHS YTBOPIOIOTH iHTerpoBaHy CUCTeMYy CTPUMYyBaHHsS Ta OOOpOHM
HATO, mo oxomtoe cxiganit dpitanr AjibgHcy Bif, basTivicbkoro 7o YopHoro mops. [9].

[Ipore, mpoTumis 37104MHY arpecii € oAHMM i3 HalOUIBII CKJIAIHMX 3aBlaHb y cdepi
MbKHapopgHoro mpasa. CydacHa MiXHapoOHO-IIpaBoBa cucTeMa 3a0e3ledye IIeBHi
MexaHi3MM TIpOTHIil arpecii, ogHakK iXx edeKTMBHICTP 3HAYHOIO MipOIO0 OOMEXyeThCs
HV3KOI0 IOPUANYHMX, OJTITUYHMX Ta OpraHizarinamnx npobieM. PasoMm 3 TuM, icHye HU3Ka
MePCIeKTB 11 BIIOCKOHAJIEHHS IIVIX MeXaHi3MiB, sIKi MOXYTb CITPUSATHU KPaIllOMy 3aXVUCTy
MUPY Ta MDKHapOITHOI Oe3IeKn.

OcnoBHi ITpobs1eMy Mi>KHapOHO-IIPaBOBOI ITPOTU/IiI arpecii € oOMeXeHa IOPVUCAMKILSA
MixnapogHoro KkpumiHaabHOro cyay. To0To, 37104mH arpecii Bxoguts 1o oopucankiit MKC
3 2018 poky, ogHaK f1ajIeKo He BCi KpaiHM € crTopoHaMu PyMcbKOro craryTy, o oOMexye
MOXXJIMBICTh IIPUTATHEHH: [0 BiIIOBiNaJIbHOCTI KepiBHMKIB AepXkaB 3a arpeciro. Jleski
BeJIvKi mepxasy, Taki gk CIIIA, Pocig ta Kuraii, He € ygacHukamu MKC, i 11e ycxtagHioe
PpO3CIIiAyBaHH aKTiB arpecii, IKi MOXXYTb BUMHSTICS TaKUMU JJepKaBaMIL.

HacTyrHoro Ki110u0B0oIo ITpo0IeMoIo € IoJIiTYHI oOMexxeHHs1 pyHKITioHyBaHH: Pagn
besnexn Opranisanii O6’emuanmx Harrinn, sxa signosigHo o Cratyty OOH HagiieHa
BUHATKOBVIMM IOBHOBa)K€HHSIMM BU3HA4YaTV HagBHICTH aKTy arpecii Ta iHilliroBaTH 3aX0au
IIIO/I0 BiTHOBJIEHHS MKHAPOIHOTO MUPY Ta Oe3reky. BogHouac mpaBo BeTo, sike HaJIeXXUThb
gt noctivHuM wieHaM Panu besneku (Crnonmyueni Iltatnt Amepukm, Pocivicbka
@eneparisi, Kuranicbka Hapogna Pecriy6rtika, ®paniryseka Pecrry6rtika Ta Crionyuene
KopomniscrBo Benukoi bpuranii Ta IliBHiuHOI Ipsianmil), yacTo BMKOPWCTOBYETbCSA IS
6J10KyBaHHS pillleHb 3 MOJIITUYHVIX MOTUBIB, III0 HMiAKpecIIoe BpasmBicTe Pagyn besmexn
nepeq, MbKIepXKaBHUM THCKOM. HaciliikoM 11bOro € cyTTeBe yCKJIaHeHHs OIlepaTVBHOIO
pearyBaHHs Ha aKTM arpecii, 30KpemMa y BUIIaJIKax, KOJIV Jlep>KaBOI0-arpecopoM BUCTYIIa€
OIJHa 3 IOCTIMHMX Jlep>XaB-WIeHiB, III0 CTaBUTh IIiJ], CyMHIB edeKTMBHICTb MexaHi3MiB
3a0e3neyeHHs MDKHapOIHOI Oe3I1eKN Ta BepXOBEeHCTBa MXKHAPOJHOrO IIpaBa.

[ITomo mpobiemn iMIUIeMeHTallii MKHApOSHOTO IIpaBa Ha HAlliOHaJIbLHOMY PiBHI, TO
BapTO CKas3aTH, IO Jlep’KaBy He MaloThb edeKTMBHIMX MeXaHi3MiB BIPOBaKeHHHd HOPM
MDKHApOAHOIO IIpaBa IIpO arpecito Ha HallioHaabHOMY piBHi. Lle ycxiagHroe
IepecylifyBaHHs 0ci0, $Ki 3HIVICHIOIOTH aKTM arpecii, SKIIO HeMae BiAIIOBiIHOTO
MDKHapOIHOTro TprOyHasTy abo SIKIIIO CIpaBa He MOXKe Oy Ty po3IyIsiHyTa Ha MDKHapOIHOMY
PpiBHi.

Ocranns npoOiieMa - Iie CKJIaJHICTh 3a0e3ledeHHs IIPaBOCYs I KePTB arpecii,
IPU3BOOUTH 0 YMCIEHHMX JIOICBKMX BTpaT, HOPYIIeHHs IIpaB JIOOAVHY, PYVHYBaHHSI
iHppacTpykTypn Ta eKoHoMiuHMX 30mTKiB. OmHaAK XepTBM arpecii 4acTo He MalOThb
edeKTMBHMX MeXaHi3MiB I OTpMMaHHs KOMIIeHcallil abo 3aXMCTy cBOIX IIpaB, IO 3HVDKYE
3araJIbHUN piBeHb CIIPaBeIJIMBOCTI B MDKHAPO/IHIV CHCTeMI.

BucuoBkn. OTxe, KOMIUIEKCHUV aHaJli3 MiKHapPOIHO-IIPaBOBOI OCHOBU IIPOTWIII
3JI0YMHY arpecii J03BOJIsI€E KOHCTATyBaTH, III0 CydacHa HOpMaTVMBHa Oa3a Ta apXiTeKTypa
r7100aJ1bHOI Oe3rexkn 4YiTKo 71 Ge3KOMIIpOMICHO KBaslipiKyIOTh arpecilo sk HalTsDKUMIA
3JI0YMH IIPOTU MiXKHapogHOro Mupy Ta Gesmekmn. Llevt craryc 3akpirwiennit sk y CraTyTi
OOH, tak i B PumcpkoMy craTyTi MikHaponnoro kxpuMiHaisHoro cyay (MKC). ITpore na
MpaKTUIli ePeKTUBHICTD LVIX HOPM CTUKAETBCH 13 CepVIO3HMMY BUKJIVKAMIA.

ISSN 3083-7979

14



15

Journal of International and European Law, 2026. Issue 1

30KpeMa, iCHYIOTb CyTTEBi IIpaBOBi Ta IpolleAypHi ooMmexeHHs ropucaukiiii MKC
OO 3JIOUMHY arpecii, ski 1oB'ssaHi 3 giero KaMImajlbcbKMx IIOIIpaBKOBMX HOPM Ta
HEeMOXUJIVBICTIO CYyOWUTWM TPOMAasH JepXaB, fKi He paTudikyBasam IIi HOIpaBKy, Oe3
BignosigHoi pesomonii Pagu besmext OOH. Bpaxosyroum mnpaso Beto Pocivicbkol
®enepatii B Pagbesi, e nuigx Hapasi 3ab1okoBaHmi. Tlompm 11i FOpUCAMKIIINIHI JIAKYHM,
MDKHapOJHe IIpaBO BOJIOMIE THYUKICTIO Ta IHIIVMMM IHCTUTYLIIVMHVUMM MexaHi3MaMM, sKi
JTO3BOJISIOTDH CBITOBIVI CIIUILHOTI pearyBaTi Ha aKTy HeCIIpOBOKOBAHOI arpecii — K IIUIAXOM
MaKCMMaJIbHOTO BUKOPUCTAHHS IIOTeHIliaJly HasgBHMX CyJOBMX IHCTUTYIIM (TakmMX $K
Mixuapomuanit Cyg OOH un €CITI), Tak i uepes ctBopeHHs ad hoc (crerrianbHmx) cymoBux
oprasis.

IcTropruHMII eKCKypC CBIUNTE, 10 caMe BU3HAHH arpecii MiKHapOIHVIM 3JI0YMHOM,
nounHaroun Bifg HriopuOepspkoro Ta Tokiicbkoro TpmOyHasliB, a TaKOX IIOasIblile
dopmMmyBaHHs cucTeM ii 3arobiraHHsd Ta IOKapaHHS CTaJIM pe3ysIbTaToM OaraTOpidHMX
KOHCOJIITOBaHMX 3yCWIb IJIOOAJIbHOTO CIIIBTOBApPVCTBA, CIPsIMOBaHMX Ha 3abe3leueHHs
KOJIEKTMBHOI Oe3I1eKkn Ta 30epeskxeHHsI IIPaBOIIOPSIKY .
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INTERNATIONAL LEGAL REGULATION OF SCIENTIFIC ACTIVITY: CURRENT
CHALLENGES AND RESEARCH APPROACHES

The article examines contemporary approaches to the international legal regulation of
scientific activity in the context of globalisation, digital transformation, and technological
development. It is established that scientific research has become an important factor
influencing international relations, economic development, human rights protection, and
global security, which requires effective international legal mechanisms for regulating
cooperation between states, scientific institutions, and international organisations.
International legal regulation performs not only a coordinating role but also ensures the
protection of academic freedom, ethical standards, and the balance between scientific
progress and public interests.

The study demonstrates that the regulation of scientific activity is based on a
combination of treaty norms, soft law instruments, ethical principles, and institutional
recommendations developed by organisations such as UNESCO, the United Nations, the
Council of Europe, and the European Union. Yet the absence of unified international
standards leads to inconsistencies in the implementation of legal norms at the national level.

Special attention is given to challenges affecting academic freedom, including political
pressure, armed conflicts, information manipulation, and restrictions on international
scientific cooperation. The article also analyses the influence of artificial intelligence,
biotechnology, and digital technologies on the transformation of international legal
approaches to scientific regulation. It is emphasised that technological progress calls for the
development of updated legal standards on liability, data protection, transparency, and
ethical governance in scientific research.

The research concludes that strengthening scientific integrity, harmonising
international legal standards, and improving institutional cooperation are essential for
building an effective and adaptive international framework capable of responding to
contemporary global challenges in the field of scientific activity.

Keywords: international legal approaches to the requlation of scientific activity, adaptation in
the field of scientific research, European regulatory frameworks for scientific activity, case law of the
European Court of Human Rights concerning freedom of scientific activity, practice of the Court of
Justice of the European Union, international legal instruments in the field of scientific activity,
international scientific cooperation.

Kapsanpka CsiTs1ana. MibkHapogHO-IIpaBOBe peryJIl0BaHHs HayKOBOI Jis/JIbHOCTI:
cy4acHi BUKJIMKM Ta HayKOBi Iigxoam.

Y craTTi posmIAmarThcd cydacHi HigXoay 40 MKHAapOAHO-IIPABOBOIO PeryJIFoBaHHI
HAyKOBOI [isUIBHOCTI B KOHTeKCTi IJIoOaisarii, umdposoi TpaHcdopmaliii Ta
TEeXHOJIOTIYHOIO PO3BUTKY. BcTaHOBJIeHO, IO HayKOBI HOCIT/DKEHH: CTaJIVl BasKJIMBVIM
YVHHWKOM, SKUV BIUIMBA€ Ha MDKHapOOHI BIIHOCWHHY, €KOHOMIUHWI PO3BUTOK, 3aXWCT
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IpaB JIIOOMHN Ta [100ajIbHY Oe3IleKy, Io BUMarae edeKTVBHMX MiXKHapOIHO-IIPaBOBMX
MeXaHi3MiB peryJyroBaHHs CIIBHOpalli MDK [Jep)XaBaMy, HayKOBMMM yCTaHOBaMM Ta
MDKHapOAHMMM OpraHisarismu. MbKHapOgHO-TIpaBOBe peryyIfoBaHHs BUKOHYE He JIMIIIe
KOOpHI/IHaHiVIHy poiib, amn 3a6e3neqye 3aXVCT akageMigyHOT cBOOO/I, OOTPVMAaHHS eTUYHVIX
CTaHAPTiB Ta OaslaHC MiXK HayKOBMM IIPOrpecoM i CyCHiIbHMMM iHTepecaML.

JocimipkeHHsT JeMOHCTPYE, IO peryyIoBaHHSA HayKOBOI IisUIBHOCTI I'PYHTYETBbCS Ha
MO€IHAHHI JOTOBIpHMX HOPM, IHCTpyMEHTiB M’SIKOTO IIpaBa, €TMYHWMX HPUHIMUIIB Ta
IHCTUTYLIIHMX peKOMeHpalliil, po3pobiieHnx Takumyu opranizarismu, sk IOHECKO,
Opranizamiss O6’egaanmx Harin, Paga €Bpormn Ta €Bpomnericbkmit Coro3. Bommaodac
BIZICYTHICTb €QVHVX MDKHApPOIHMX CTaHAApTiB CTBOPIOE CyIIEPeYHOCTI Yy 3acTOCyBaHHI
IIPaBOBVIX HOPM Ha HallilOHaJIbBHOMY PiBHi.

OcobimBa yBara npuauIsgeTbCd MpobiieMaM, 110 BIUIMBAIOTh Ha aKaJeMiuHy cBOOomy,
30KpeMa IOJIITMYHOMY TUCKY, 30pOoViHMM KOH@JTIKTaM, MaHiIyJIIOBaHHIO iHopMalli€ro Ta
oOMeXeHHSIM MiKHapOJHOIO HayKOBOT'O CHIBpPOOITHMIITBA. Y CTATTi TaKOX aHaJli3y€ThCs
BIUIVB LITYYHOIO iHTeJIeKTYy, 0i0TeXHOJIOTIV Ta M POBUX TeXHOJIOriN Ha TpaHcdOopMallito
MDKHapOAHO-IIPaBOBMX IIXO/IIB 10 peryyoBaHHsA HayKoBoi AisutbHOCTI. I[TinkpeciroeTncs,
III0 TeXHOJIOTIYHMII IIPOTpec BUMAarae po3poOKN OHOBJIEHVX IIPaBOBVIX CTAaHOAPTIB IIOHO
BIZIIIOBIAJILHOCTI, 3aXWCTy JJaHWX, ITPO30POCTi Ta €TUYHOIO YIIPaBJIiHHSA B HayKOBUX
OOCIIIKEHHSX.

Y nmocnimkeHHI 3po0iieHO BMCHOBOK, IO 3MiITHEHHS HayKOBOI J0OpouYecHOCTi,
rapMoHisallis MDKHapOOHO-IIPaBOBMX CTaHIApPTiB Ta IOKpallleHHs IHCTUTYLiNMHOI
criBrpartli € HeoOximHMMM 1g dopMyBaHHSA edeKTMBHOI Ta aJalTHBHOI MDKHapOIHOI
CUICTeMM, 3[IaTHOI pearyBaTyl Ha Cy4acHi I7100aJIbHi BUKIIVIKI Y cpepi HayKOBOT JisIIBHOCTI.

KatouoBi caoBa: mixnapoono-npabobi nidxodu 0o peeyawobanus HaykoBoi OissvHocmi,
adanmayia y cgpepi HaykoBux docaiOxeHs, eBponeticoki pamku peeyatobanns HaykoBoi disivHocmi,
npakmuka €Bponeticvko2o cyoy 3 npad 1wounu y cgepi cBod00u Haykoboi dissbHoCMi, NpaKMuKa
Cyoy EBponeticvoeo Coto3y, MixHapoOHo-npabobi akmu y cpepi HayKoBoi difabHOCT, MIKHAPOOHE
HaykoBe cnibpobimmnuymbo

Introduction. The contemporary development of science is characterised by rapid
internationalisation, digitalisation, and interdisciplinarity, which significantly increases the
role of international legal regulation of scientific activity. Scientific research increasingly
transcends national jurisdictions through global research networks, joint projects, and cross-
border data exchange, creating the need for coherent international legal standards that can
balance scientific freedom, human rights protection, and state interests. However, the
existing system of international legal regulation of science remains fragmented and uneven,
encompassing universal international treaties, soft law instruments, regional regulatory
frameworks, and judicial practice, particularly that of the European Court of Human Rights.
The absence of a comprehensive and unified regulatory approach complicates the effective
governance of academic freedom, research ethics, access to scientific results, and liability for
violations of established standards.

A number of significant aspects of international legal cooperation at both the universal
and regional levels — particularly the definition of science and the understanding of
scientific activity, research, and inquiry — remain unresolved and still lack a modern,
systematic framework capable of fully reflecting the phenomenon of science within
contemporary international law. However, any study of the substance and specific features
of the international legal regulation of research and scientific cooperation is impossible
without first defining the concept of science itself, along with the related notions of scientific
collaboration and cooperation. Moreover, there is still a lack of comprehensive studies in
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legal theory and international law that would systematically map out this doctrinal field
and develop a generally accepted glossary applicable to practical legal research and
regulation [3].

Additional challenges arise from the rapid development of emerging technologies,
particularly artificial intelligence, biotechnology, and big data processing, which generate
new legal risks and regulatory conflicts. This reinforces the need to rethink approaches to
international legal scientific research in light of the principles of open science, digital
security, and ethical responsibility. In this context, it is essential to identify effective research
approaches that can provide a systematic analysis of existing legal norms and put forward
proposals for their improvement in response to contemporary global challenges.

The aim of the article is to provide a comprehensive examination of the international
legal framework governing scientific activity within the context of contemporary global and
technological transformations, and to explore the substance and specific features of the
international legal instruments that establish standards for academic freedom, scientific
creativity, international research cooperation, and research ethics. The article focuses
specifically on the current challenges arising from the digitalisation of science, the rapid
development of artificial intelligence, the protection of intellectual property rights, the
safeguarding of academic integrity, and the need to protect human rights and security
interests in scientific research, especially in contexts shaped by armed conflict and global
instability. The article also seeks to systematise modern international legal and doctrinal
approaches aimed at addressing these challenges, to assess the effectiveness of existing
mechanisms of international scientific cooperation, and to identify possible directions for
improving the international legal regulation of scientific and research activities in light of
emerging trends in international law and the evolving global scientific landscape.

Given the subject matter under consideration, achieving the objectives of this study
required a combination of research methods. In particular, the research draws on formal-
legal, systemic, and structural methods, together with programmatic, hermeneutic,
comparative, and prognostic approaches. These methods made it possible to examine the
international legal regulation of scientific research comprehensively, identify contemporary
challenges in this area, assess existing doctrinal and normative approaches, and outline
possible directions for the further development of international legal standards governing
scientific and research cooperation.

Literature Review. Issues relating to the international legal regulation of research have
attracted considerable attention from both Ukrainian and foreign scholars; however, a
comprehensive assessment of current challenges in this field is still insufficiently developed.
Certain aspects of academic freedom, international scientific cooperation, research ethics,
academic integrity, and the protection of intellectual property rights have been examined in
legal scholarship devoted to international law, human rights law, and educational law, as
well as in documents adopted by UNESCO, the Council of Europe, the European Union,
and other international institutions. Meanwhile, the rapid advancement of digital
technologies, the growing use of artificial intelligence in research processes, increasing
security concerns associated with armed conflicts, and the transformation of the global
scientific environment create the need for a reassessment of existing international legal
approaches and the development of new regulatory mechanisms. Despite the substantial
body of academic literature devoted to related issues, the question of ensuring an effective
and coherent international legal framework for research under contemporary conditions
remains open to further scholarly discussion and in-depth analysis.

In Ukrainian legal scholarship, the works of K. V. Bortniak, S. B. Karvatska, and Ya. O.
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Tytska address various dimensions of the international legal regulation of research. Their
studies address issues related to academic freedom, the protection of human rights within
education and research, the expansion of international scientific cooperation, and the
influence of digital transformation on contemporary legal frameworks. These scholars also
explore issues of academic integrity, international standards governing access to scientific
knowledge, and the legal implications of applying digital technologies and artificial
intelligence in research activities. Particular emphasis is placed on the protection of scientific
independence in the context of global change and armed conflicts, as well as on the
contribution of international organisations and judicial institutions to the development of
modern legal standards in the fields of science and education.

In foreign scholarship, work on this issue has focused primarily on the protection of
freedom of scientific research as a fundamental right, particularly in the writings of Kriszta
Kovacs. Considerable academic attention has also been paid to maintaining a balance
between scientific and technological innovation and precautionary regulatory mechanisms
within the European Union, as reflected in the studies of Kathleen Garnett, G. Van Calster,
and Leonie Reins. In addition, an important contribution to the analysis of how EU
legislation responds to and regulates transformative scientific and technological
developments has been made by Aurélie Mahalatchimy, Pin Lean Lau, Phoebe Li, and M.
L. Flear, whose research explores the legal dimensions of emerging scientific innovations
and the challenges they pose for contemporary international and European legal systems.

Results and Discussion. Freedom of scientific research is recognised in international
law as an essential element of democratic governance, closely linked to freedom of
expression and the right to participate in cultural and intellectual life. One of the principal
legal foundations is the International Covenant on Economic, Social and Cultural Rights
(1966) [18], which guarantees access to the benefits of scientific progress and protects the
autonomy necessary for research activities. At the regional level, the European Convention
on Human Rights (1950) [12] does not expressly regulate academic freedom; however, the
European Court of Human Rights has interpreted Article 10 on freedom of expression as
encompassing scientific communication and academic debate. In addition, international
regulation in this field is significantly influenced by soft-law instruments, particularly the
UNESCO Recommendation on Science and Scientific Researchers (2017) [27], which sets out
principles concerning research ethics, academic independence, and the obligations of states
to foster favourable conditions for scientific development. Consequently, the international
legal framework governing science combines binding treaty norms with non-binding
standards that collectively shape the contemporary system of protection for scientific
freedom.

The challenges facing the international legal regulation of scientific activity are
becoming increasingly complex as a result of rapid technological transformation, the
expansion of artificial intelligence, and the global exchange of research data. Digitalised
research opens up new opportunities for innovation and open access to knowledge;
however, it also raises concerns about personal data protection, intellectual property rights,
cybersecurity, and the misuse of dual-use technologies for military or destructive purposes.
Nevertheless, political interference in academic processes and restrictions on research
freedom continue to threaten the independence of scientific institutions and researchers in
various parts of the world.

The system of international legal regulation aimed at preventing discrimination in the
tield of education is based on a set of universal and regional instruments. Among the key
acts in this area are the Universal Declaration of Human Rights [28], the Convention against

ISSN 3083-7979

20




21

Journal of International and European Law, 2026. Issue 1

Discrimination in Education [11], the Islamic Declaration of Human Rights [29], the
Convention on the Rights of the Child (1989) [14], the International Convention on the
Elimination of All Forms of Racial Discrimination [17], the Convention on Technical and
Vocational Education (1990) [13], the Dakar Framework for Action adopted at the World
Education Forum (2000) [24], as well as the Sustainable Development Goals 2030 [25].

Yet despite the existence of an extensive international normative framework,
significant challenges and unresolved issues continue to hinder effective efforts to eliminate
discrimination in scientific and educational activities. These obstacles include the uneven
implementation of international standards, limited access to education and research
opportunities for vulnerable groups, and insufficient legal mechanisms for monitoring and
enforcement at both national and international levels.

International legal regulation of scientific activity is rapidly evolving under the
influence of globalisation, digital transformation, and emerging security threats. First,
contemporary legal discourse focuses on the ethical and bioethical challenges raised by
advances in artificial intelligence, genetic engineering, and biotechnology, which may affect
fundamental human rights and human dignity. Second, scholars emphasise the need to
balance intellectual property protection with equitable access to scientific knowledge and
research outcomes for the public benefit. Third, growing attention is being paid to the
tensions between international scientific cooperation and national security interests,
particularly with regard to dual-use technologies in fields such as Al, nuclear research, and
defence innovation. Fourth, legal regulation of scientific activities in international spaces,
including marine research and the exploitation of ocean genetic resources, remains
insufficiently developed. Fifth, contemporary studies underline the growing significance of
"soft law" instruments, including UNESCO recommendations, ethical principles, and
international guidelines, which increasingly shape global standards despite their non-
binding nature. Overall, recent research trends combine public international law, human
rights law, and technology governance in order to modernise legal mechanisms and ensure
that scientific progress contributes to sustainable development, human rights protection,
and global security.

Contemporary legal scholarship proposes several approaches aimed at modernising
international regulation in this field. These include the harmonisation of global standards
governing scientific activity, fuller integration of soft-law instruments into national legal
systems, the development of accountability mechanisms for breaches of academic integrity,
and the incorporation of digital governance principles into international legal norms.
Growing importance is also attached to interdisciplinary strategies that combine legal,
ethical, and technological perspectives in order to safeguard both scientific freedom and
global security.

Scientific discrimination remains a serious obstacle to global scientific and
technological development, limiting equal access to education, research opportunities, and
academic cooperation. Although international organisations and legal instruments have
been created to promote equality in science and the sharing of knowledge, their
effectiveness is often constrained by vague legal definitions, weak enforcement procedures,
outdated regulatory approaches, political influence within international institutions, and
the absence of clear legal liability for discriminatory practices in academia.

In recent years, the international legal regulation of scientific research has undergone
significant transformation as a result of digitalisation, the rapid expansion of artificial
intelligence, and the growing influence of open science initiatives. An important role in this
process is played by the UNESCO Recommendation on Open Science (2021) [26], which
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promotes open access to research findings, transparency, and equal participation in
scientific cooperation. Equally significant is the UNESCO Recommendation on the Ethics of
Artificial Intelligence (2021) [22], which establishes principles of human rights protection,
non-discrimination, algorithmic transparency, and accountability in the use of Al in
research activities.

At the European level, the EU Artificial Intelligence Act (2024) [23] introduces a risk-
based regulatory framework for Al technologies, including their application in scientific
research, while the OECD Recommendation on Access to Research Data from Public
Funding (2021) [21] strengthens standards on the accessibility, interoperability, and reuse
of scientific data. Taken together, these instruments demonstrate a shift from the traditional
notion of scientific freedom towards a broader legal model that integrates ethical,
technological, and security dimensions. Contemporary international practice therefore
reflects growing attention to digital governance, academic accountability, data protection,
and the balance between scientific autonomy and public safety.

This approach aligns with the position of European scholars who emphasise that the
EU seeks to create a regulatory environment that supports innovation while safeguarding
public interests. The innovation principle requires that the potential impact on innovation
be taken into account when legal acts are drafted and revised, with the aim of fostering a
dynamic and competitive research landscape [2, p. 528-531].

The EU also actively regulates emerging scientific fields in order to ensure ethical
development and public trust. For example, the Artificial Intelligence Act classifies Al
applications according to risk levels, imposing stricter requirements on high-risk Al systems
to ensure their compliance with standards of safety, transparency, and accountability [20].

The EU has introduced legislation aimed at balancing data accessibility with privacy
protection. The General Data Protection Regulation (GDPR) shapes how researchers handle
personal data, ensuring respect for the right to privacy. Meanwhile, initiatives such as the
European Open Science Cloud seek to promote open access to scientific data and to
encourage collaboration while ensuring compliance with legal and ethical standards [20].

In the recent CJEU case concerning Hungary’s restrictive “Lex CEU” law, EU law was
relied on to strike down restrictions imposed on a foreign university, marking an important
milestone in the protection of academic freedom. K. Kovacs argues that European courts
have adopted a “liberal science scenario”, offering strong protection for academic freedom,
albeit with different emphases. The European Court of Human Rights focuses on the
individual rights of scholars, particularly freedom of expression in academia, while the
Court of Justice of the European Union emphasises the institutional autonomy of
universities. Taken together, these legal standards help to shield scientific research and
innovation from undue political interference across Europe [19].

Notably, the EU legal system does not recognise "science law" as a separate branch of
law. Instead, research is regulated through a range of legal fields that cover research-related
matters. These include intellectual property law, which governs scientific discoveries,
patents, and copyrights related to research outcomes; administrative law, which addresses
science policy, research funding, and university autonomy; European research law,
regulating scientific grants, Horizon Europe projects, selection procedures, and ethical
standards; information law, which governs open access to scientific data (Open Science) and
the protection of personal data in research under the GDPR; bioethics law, including rules
on human experimentation and on the use of animals in research under Directive
2010/63/EU; and health law, which deals with clinical trials and the regulation of medical
innovations. Accordingly, “science law” in the EU does not exist as an autonomous branch
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of law but rather as an interdisciplinary set of legal norms governing various aspects of
research.

An important question concerning the balance between innovation and precaution
arises within the EU legal system. Kathleen Garnett, Geert Van Calster, and Leonie Reins
examine how the EU seeks to promote innovation while managing risk. They analyse the
emerging "innovation principle", introduced by industry groups to encourage regulators to
consider the impact of legislation on innovation. Unlike the well-established precautionary
principle, the innovation principle is not formally enshrined in EU treaties or legislation and
remains somewhat ambiguous. The authors conclude that a “qualified innovation
principle", which permits reasonable and responsible risk-taking, could complement the
EU's precautionary approach by supporting scientific progress without undermining safety
[16].

The European Union seeks to create a regulatory environment that both fosters
innovation and ensures the adequate protection of the public interest. In this context, the
innovation principle plays an important role: it requires that the potential impact of legal
and regulatory acts on innovation be taken into account during their drafting, assessment,
and revision. The aim of this approach is to create favourable conditions for the
development of a dynamic, competitive, and efficient research environment [20].

This position is consistent with the well-founded view of K. V. Bortniak, who argues
that the development of science within a state should remain free, while its principal
directions are objectively shaped by the market and socio-economic needs of both the state
and the private sector. These needs are directed at identifying innovative means of securing
competitive advantages for the national economy vis-a-vis other states, since the results of
scientific activity inevitably have a practical dimension and are mainly manifested in their
innovative character, which extends beyond purely economic value and also generates
potential for future research and broader socio-economic development [1, p. 123].

First, international law still lacks a precise and unified definition of discrimination in
the scientific and educational sphere; existing provisions describe discrimination only in
broad terms and rarely address specific forms of academic inequality. Second, enforcement
mechanisms remain weak because international organisations mainly issue
recommendations rather than binding measures, stressing that restrictions on scientific
publications should be based exclusively on academic criteria rather than on political
sanctions or state policies. Third, many international legal instruments governing scientific
cooperation were adopted decades ago and no longer fully correspond to the realities of
digitalised and globalised science, in which knowledge may also become a tool of political
influence and exclusion. Fourth, the work of international institutions may be affected by
the political influence of powerful states, which can indirectly foster discriminatory
practices in academic publishing and research cooperation. Finally, international legal
frameworks still do not adequately criminalise discrimination in academia, focusing instead
on related issues such as plagiarism, fraud, and the falsification of research results [4].
Against the backdrop of rapid technological progress and the growing strategic value of
science, these shortcomings have contributed to new forms of scientific inequality and
exclusion. Contemporary international law therefore needs stronger and more effective
mechanisms capable of securing compliance with anti-discrimination standards and
providing equal conditions for scientific activity worldwide.

The case law of the European Court of Human Rights plays a significant role in
shaping international standards on academic freedom and the independence of scientific
research. In Sorgug v. Turkey [10], the Court emphasised the importance of open academic
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debate and warned against excessive state interference in scholarly criticism. In Mustafa
Erdogan and Others v. Turkey [9], the ECtHR confirmed that academic freedom protects the
expression of critical or unpopular opinions without the threat of sanctions. In Lombardi
Vallauri v. Italy [8], the Court found a violation of the applicant’s rights following his
removal from a university post without sufficient justification, thereby underlining the
importance of institutional autonomy in higher education.

More recent ECtHR case law demonstrates the continuing development of legal
safeguards for academic expression, particularly in the context of digitalisation and
politically sensitive issues. In Kula v. Turkey [7], the Court held that disciplinary measures
imposed on a lecturer for statements made in an academic setting could violate Article 10
of the European Convention on Human Rights where such restrictions were
disproportionate or unnecessary in a democratic society. In Colgecen and Others v. Turkey [6],
the Court addressed the dismissal of university employees during a state of emergency and
reaffirmed the importance of the rule of law and academic independence even in
exceptional circumstances. The evolution of judicial approaches to digital rights is also
evident in Big Brother Watch and Others v. the United Kingdom [5], in which the Grand
Chamber developed standards on mass surveillance and personal data protection that are
relevant for research involving large-scale data processing.

In addition to the ECtHR, the practice of the Court of Justice of the European Union is
also important in this field. In Data Protection Commissioner v. Facebook Ireland and
Maximillian Schrems (Schrems II) [15], the Court underlined the need to ensure effective
protection of personal data in cross-border transfers, an issue that directly affects
international scientific cooperation and contemporary research activities.

Conclusions. The current stage of global development confirms that scientific research
has become one of the key factors shaping international relations, economic stability,
technological competitiveness, and the protection of human rights. Scientific research today
extends far beyond national borders, which calls for effective international legal
mechanisms capable of regulating cooperation between states, research institutions,
universities, international organisations, and private actors. In these circumstances,
international legal regulation performs not only a coordinating function but also serves as
an important instrument for safeguarding academic freedom, upholding ethical standards,
and maintaining a balance between scientific innovation and the public interest.

The analysis carried out above demonstrates that the international regulation of
scientific activity is formed through a complex combination of treaty norms, institutional
recommendations, soft-law instruments, ethical principles, and regional legal frameworks.
International organisations — in particular UNESCO, the United Nations, the Council of
Europe, and the European Union — play an increasingly significant role in shaping common
approaches to scientific cooperation, access to research outcomes, intellectual property
protection, and academic mobility. Despite the existence of numerous international
initiatives, however, the legal regulation of scientific activity remains insufficiently unified,
which creates disparities in the implementation of international standards within national
legal systems.

The protection of freedom of scientific research is an essential component of
democratic development and the realisation of cultural and intellectual rights.
Contemporary international practice shows that academic freedom is increasingly exposed
to various forms of pressure, including political influence, restrictions linked to armed
conflict, the manipulation of information, and limitations on access to international scientific
cooperation. These trends adversely affect not only individual researchers but also the
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broader development of global scientific dialogue. Strengthening international guarantees
for independent scientific work should therefore become one of the priority directions of
further legal development.

Another important issue concerns the impact of technological progress on the
transformation of international legal approaches to the regulation of research. The rapid
expansion of artificial intelligence technologies, digital platforms, biotechnology, and
transnational data exchange is significantly changing traditional approaches to liability,
ethics, confidentiality, and intellectual property in scientific research. Existing international
legal mechanisms often fail to respond adequately to these developments, which makes it
necessary to develop updated legal standards capable of regulating new forms of scientific
and technological interaction. In this context, particular attention should be paid to ensuring
transparency in scientific processes, protecting digital research data, and preventing the
misuse of technological achievements in ways contrary to international legal principles.

The study also confirms that maintaining scientific integrity remains a fundamental
condition for the credibility and effectiveness of international scientific cooperation.
Intensifying competition in the scientific sphere, the commercialisation of research
activities, and growing dependence on external sources of funding create additional risks
of plagiarism, falsification of results, conflicts of interest, and unequal access to scientific
resources. Improving international ethical standards and developing effective mechanisms
for monitoring compliance with the principles of academic integrity are therefore becoming
increasingly necessary.

Overall, the evolution of the international legal regulation of research reflects broader
global transformations linked to digitalisation, globalisation, and the growing
interdependence of states and scientific communities. Under present conditions, effective
regulation calls for an interdisciplinary approach combining international law, human
rights protection, ethical governance, and the regulation of technology. Further
development of international cooperation, harmonisation of legal standards, and
strengthening of institutional guarantees for academic freedom and responsible scientific
conduct will contribute to building a more stable and adaptive international framework for
research capable of meeting contemporary global challenges.
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HARMONIZATION OF UKRAINIAN BANKRUPTCY LEGISLATION WITH
EUROPEAN UNION STANDARDS

The article examines current issues related to the adaptation of Ukrainian bankruptcy
legislation to the standards of the European Union in the context of ongoing European
integration processes. It is established that the adoption of the Code of Ukraine on
Bankruptcy Procedures constituted an important stage in the reform of the national
insolvency regulatory framework and significantly aligned Ukrainian legislation with
European standards. Particular attention is paid to the analysis of the introduction of
personal bankruptcy procedures and their significance for the development of a modern
system of protection of the rights of debtors and creditors.

The study explores the main provisions of Directive (EU) 2019/1023 on preventive
restructuring frameworks, debt discharge, and measures to increase the efficiency of
insolvency procedures. It is noted that an important step toward the implementation of this
Directive was the introduction in Ukraine of a preventive restructuring procedure aimed at
preventing insolvency before the commencement of bankruptcy proceedings. The article
also reviews scholarly approaches to assessing the compliance of the new provisions of the
Code of Ukraine on Bankruptcy Procedures with the requirements of European legislation.

Special attention is devoted to issues of cross-border insolvency and the significance
of Regulation (EU) 2015/848 on insolvency proceedings. The article examines the
mechanisms designed to prevent abuses in the choice of jurisdiction for opening insolvency
proceedings, as well as the criteria for determining a debtor’s centre of main interests
(COMI). It emphasizes the importance of taking these approaches into account in the further
improvement of Ukrainian legislation, particularly in light of the growing number of cross-
border insolvency cases associated with martial law and migration processes.

The provisions of Directive (EU) 2026/799 on the harmonization of insolvency
procedures are also analyzed, and its significance for the formation of a modern model of
insolvency law in Europe is determined. The implementation of the relevant reforms will
contribute to increasing the efficiency of the national bankruptcy system, strengthening
investor confidence, and creating appropriate conditions for the post-war recovery of
Ukraine’s economy.

Keywords: bankruptcy, insolvency, preventive restructuring, European integration, Directive
(EU) 2019/1023, Regulation (EU) 2015/848, Directive (EU) 2026/799.

ISSN 3083-7979


mailto:i.butyrska@chnu.edu.ua

XKypnan Mi>kaapogHoro Ta €BponerncbKoro mpasa, 2026. Bunyck 1

bytnpcepka Ipnna. l'apMoHi3aniss yKpaiHCBKOT0 3aKOHOJaBCTBa PO OAaHKPYTCTBO
3i crangapramu €sponericekoro Corosy.

Y crarTi HOCTiIpKYIOTECS aKTyasIbHiI IIMTaHH afanTallil 3aKOHOAaBCTBa YKpaiHu Ipo
OaHKpyTCTBO J0 craHmapTiB Cspomencbkoro Coro3y B yMoOBax  CydacHMX
€BpOiHTerpauinHux rporecis. BcraHosieno, mo npuiaaTTsa Kogekcy Ykpainm 3 mpouenyp
OGaHKpYTCTBa CTaJI0 BXKJIMBYM eTarioM pedopMyBaHHs HalliOHaJIbHOI CYICTeMM IIPaBOBOIO
pery/IoBaHHSI HeIUIAaTOCIIPOMOXKHOCTI, a TaKOX CyTT€BO HaOIM3MWIO yKpaiHCbKe
3aKOHOIABCTBO [I0 €BPOIEVICBKMX CcTaHAapTiB. OcoOnmBy yBary HOpuOUIeHO aHaIi3y
BIIPOBa/KEHHS iHCTUTYTy OaHKpYyTCcTBa (ismuHMX 0cid Ta 110ro 3Ha4eHHIO I PO3BUTKY
Cy4acHOI CYICTeMM 3aXVICTy IIpaB OO KHUKIB i KpeaUTOPiB.

Hocmimkeno ocHoBHi mosioxeHHst [dupexktusn €C  2019/1023 mnpo pamku
IIPeBeHTMBHOI pecTPyKTypm3allil, comcaHHsA OoOpriB Ta 3axoay IIOAO IiABUIIEHHS
edeKTMBHOCTI IIpolleAyp HeIUIaTOCIIPOMOXKHOCTI. 3a3HaueHo, 110 BaXXJIMBMUM KPOKOM Ha
IUIAXY iMIUIeMeHTallil IOJIoKeHb 11iel JIMpeKTuBM CcTajio 3alpoBa/pKeHHs B YKpaiHi
Npolleypyl  HOPeBeHTMBHOI  pPecTPyKTypu3ariil, CHOpsiMOBaHOI Ha  3aro0iraHHs
HeIUIaTOCIIPOMOXHOCTI IIfe [0 BiOKPWUTTS IHpOBa/PKeHHS y CIpaBi IIpo OaHKPYTCTBO.
BinsHadeHo HaykoBi IIIXOmM IIOAO OLIHKM BiANOBiGHOCTI HOBuX ITosioXeHb Komekcy
Yxpainu 3 iporieffyp 6aHKpyTCTBa BUMOTaM €BPOIIEICBKOr0 3aKOHO/IaBCTBa.

OkxpeMmy yBary HOpuIaileHO HNUTaHHSAM TPaHCKOPOOHHOI HeIUIAaTOCIIPOMOXKHOCTI Ta
3HaueHHIO Perilamenty €C 2015/848 mnpo mpoBakeHHS Yy CIpaBax OO
HeIUIaTOCIIPOMOXXHOCTI. PO3KpuTO 3MicT MexaHi3MiB 3ar1o0iraHHs 3/I0BXVMBaHHSAM IIifl 4ac
BMOOPY IOPVCAVIKIIIL IS BIDKPUTTS NPOBa/PKEHHS Y CIIpaBaX Ipo OAHKPYTCTBO, a TaKOX
0coOIMBOCTI BW3HAUeHHS IIEHTPYy OCHOBHMX iHTepeciB OopkHmMKa. Harosmomeno na
BKIVBOCTI BpaxXyBaHHS LIMX IIAXOMIB y IIpOLeCi IIOHAJIBIIOrO BIOCKOHAJIEHHS
YKPAlHCBKOTO 3aKOHOIABCTBA, OCOOIMBO B yMOBax 3pPOCTaHHS KUIBKOCTI BUIIAAKiB
TPaHCKOPOHHOI  HEeIUIAaTOCIIPOMOXHOCTI, IIOB'f3aHMX i3 BOEHHMM CTaHOM Ta
MirpariiHIMy IpoIecaM.

ITpoanasizoBaHo nontoxenHs dupextusu €C 2026 /799 mpo rapmoHizariito mporenyp
OaHKpPyTCTBa Ta BWM3HAUEHO I 3HAYeHHS I (POpPMYBaHHS Cy4acHOI MOIeli IIpaBa
HeIUIaTOCIIPOMOXHOCTI B €Bpomi. Peasizania  BignosigHux pedopM cropudTHIMe
MiABUINEHHIO edeKTVBHOCTI HaI[iOHAIBHOI CUCTeMV OaHKPYTCTBA, 3MIITHEHHIO HOBipu
IHBeCTOpiB Ta CTBOPEHHIO HaJIKHVX YMOB JUIS ITOBOEHHOIO BiJTHOBJICHHSI €KOHOMIKU
Yxpainmn.

Katouo8i caoba: banxpymcembo, HenaamocnpoMoxHicims, npebenmubua pecmpykmypusayis,
eBpoinmeepayis, Jupexmuba €C 2019/1023, Peeramenm €C 2015/848, Hupexmuba €C 2026/799.

Introduction. The legal regulation of bankruptcy traces its historical origins back to
the emergence of monetary and credit relations, as wherever debts exist, there are always
individuals or entities unable to repay them. One of the requirements for Ukraine’s
accession to the European Union is the adaptation of its national legislation to EU law,
including the legal regulation of insolvency and bankruptcy.

With regard to Ukrainian bankruptcy legislation, the adoption of the Code of Ukraine
on Bankruptcy Procedures (hereinafter - the CUBP) in 2018 represented a major step
forward in regulating insolvency and bankruptcy relations. It significantly expanded the
scope of bankruptcy legislation by providing for the possibility of declaring bankrupt not
only legal entities and individual entrepreneurs but also natural persons, thereby
introducing the institution of so-called “consumer bankruptcy” into Ukrainian law. This
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development constituted an important step in the harmonization of Ukrainian legislation
with EU law, accession to which remains one of Ukraine’s strategic objectives.

Bankruptcy acquires particular importance under martial law, when many Ukrainians
have lost their homes and jobs or have been forced to relocate abroad. As regards citizens
who left Ukraine because of hostilities, the harmonization of Ukrainian bankruptcy
legislation with the corresponding legislation of the European Union becomes especially
significant, since issues arise concerning the legal status of their property, sources of income,
and matters of cross-border insolvency.

Thus, the relevance of this study is determined by the need to improve bankruptcy
mechanisms in Ukraine in light of European experience, ensure a balance between the
interests of debtors and creditors, enhance the efficiency of judicial procedures, and create
favorable conditions for restoring the solvency of business entities. These issues are of
particular importance in the context of economic challenges associated with martial law and
the need for the post-war recovery of Ukraine’s economy.

The aim of the article is to analyze the main directions of adapting Ukrainian
bankruptcy legislation to EU standards, identify key problems in legal regulation within
this sphere, and outline prospects for the further harmonization of national legislation with
European Union law.

Literature Review. Among the scholars who have devoted their research to
bankruptcy issues, it is worth mentioning O. Belyanevych, O. Biriukov, O. Vaskovskyi,
I. Vechirko, L. Hrabovan, A. Danilov, V. Dzhun, Yu. Kabenok, L. Nikolenko, B. Poliakov,
R. Poliakov, P. Pryhuza, V. Radzyviliuk, and others. In particular, in his
monograph Comparative Legal Analysis of Bankruptcy (Insolvency) Procedures in Ukraine,
England, Germany and France, R. Poliakov conducted a comparative legal study of the
institution of bankruptcy (insolvency) in Ukraine and Germany, including the genesis of
insolvency proceedings, certain elements of modern bankruptcy procedures, and specific
aspects of insolvency proceedings involving natural persons [1].

At the same time, despite the considerable contribution made by these scholars to the
development of insolvency (bankruptcy) law, the study of current issues related to the
adaptation of Ukrainian bankruptcy legislation to EU standards remains highly relevant.

Results and Discussion. Strengthening economic stability within the European Union
requires effective legal mechanisms for overcoming financial difficulties faced by
businesses. Recognizing that honest entrepreneurs experiencing financial distress should be
able to restructure their debts at an early stage, the European Union has focused significant
efforts on harmonizing legislation in this field [2].

One of the key directives whose implementation is mandatory for Ukraine’s successful
accession to the EU is Directive (EU) 2019/1023 on preventive restructuring frameworks,
debt discharge and disqualifications, and measures to increase the efficiency of
restructuring, insolvency and discharge procedures (hereinafter - Directive (EU)
2019/1023) [3]. The Directive is generally aimed at establishing uniform legal foundations
for preventive restructuring systems, ensuring a “second chance” for debtors, and
improving bankruptcy procedures in order to increase their effectiveness throughout the
EU Member States. Its principal objective is to ensure the proper functioning of the EU
internal market by removing legal barriers to restructuring and reducing economic losses
resulting from insolvency [4].

Ukraine is already moving toward the implementation of Directive (EU) 2019/1023.
An important step in this process was the entry into force on 1 January 2025 of amendments
to the CUBP introducing a preventive restructuring procedure designed to prevent
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insolvency at an early stage. Accordingly, the CUBP was supplemented by an entirely new
Book Three entitled “Preventive Restructuring.” Under its provisions, the procedure may
be initiated by a debtor that is a legal entity or an individual entrepreneur, except for legal
entities against which bankruptcy proceedings may not be initiated under the Code, as well
as legal entities providing financial services.

Creditors, members of the debtor’s governing bodies (executive bodies, supervisory
boards, etc.), or an employee representative who possess information regarding the debtor’s
insolvency or the threat thereof are entitled to propose that the debtor initiate preventive
restructuring proceedings. The parties to preventive restructuring include the debtor, the
affected creditors, and, in the case of state-owned and municipal enterprises, the owner of
the debtor’s property (or the body authorized to manage such property), as well as
employees represented by their representative where the preventive restructuring plan
establishes, modifies, or terminates their rights and interests.

Book Three also introduces a new participant in the proceedings—the preventive
restructuring administrator, who may be an insolvency practitioner appointed to organize
and facilitate the preventive restructuring procedure.

Regarding the introduction of preventive restructuring, R. Poliakov and B. Poliakov
have concluded that, in certain respects, the Ukrainian preventive restructuring procedure
does not fully comply with the provisions of Directive (EU) 2019/1023, which it was
intended to implement. They suggest that unless the identified shortcomings are addressed,
the procedure is unlikely to gain widespread use and may eventually share the fate of its
predecessor by falling into disuse [5].

Preventive restructuring was introduced into Ukrainian legislation relatively recently;
therefore, it is still premature to assess its effectiveness and practical outcomes.
Nevertheless, the incorporation of the relevant provisions into the CUBP undoubtedly
represents an important step toward harmonizing Ukrainian bankruptcy legislation with
EU law.

In the context of harmonizing Ukrainian bankruptcy legislation with EU law, it is also
necessary to mention Regulation (EU) 2015/848 on insolvency proceedings [6]. This
document introduces a number of concepts, approaches, and jurisdictional coordination
mechanisms that are relatively new to the Ukrainian legal system, particularly in relation to
cross-border insolvency proceedings, including measures aimed at preventing “forum
shopping” (so-called bankruptcy tourism within the EU).

As regards “bankruptcy tourism,” bankruptcy is an extreme measure resorted to by
debtors who are unable to satisfy their obligations to creditors. Naturally, once a debtor
decides to take such a serious step, they often begin searching for ways to improve their
position and secure the most favorable conditions for debt discharge. One of the most
common methods of changing the applicable conditions of bankruptcy proceedings is the
relocation of the debtor’s place of residence, since bankruptcy cases are generally heard by
courts located in the debtor’s place of residence or principal establishment [7].

To prevent abuse and artificial changes of jurisdiction, Regulation (EU) 2015/848
introduced clear criteria for determining the debtor’s Centre of Main Interests (COMI), as
well as mechanisms for verifying the good faith of any relocation. The Regulation is based
on the presumption that insolvency proceedings should be opened in the state where the
debtor’s principal economic interests are effectively concentrated and where the
administration of those interests is conducted. Furthermore, the Regulation establishes
specific temporal restrictions concerning changes of residence or registered office shortly
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before the opening of proceedings, thereby preventing the artificial transfer of cases to more
favorable jurisdictions.

It should be noted that certain elements of this Regulation are already partially
reflected in the CUBP; however, they require further alignment with European standards.

Within the broader context of European integration processes, special attention should
also be paid to Directive (EU) 2026/799 on the harmonization of insolvency procedures [8].
Although it has not yet been incorporated into Ukrainian legislation, it effectively
determines the future direction of insolvency law development in Europe. As rightly noted
by P. Pryhuza, Directive (EU) 2019/1023 and Directive (EU) 2026/799 of 30 March 2026
establish, for both EU Member States and Ukraine, at least the following objectives and
common rules:

e ensuring that insolvency procedures provide for the orderly liquidation or
restructuring of companies and entrepreneurs experiencing financial and economic distress;

« adapting national legal systems to the EU internal market and removing obstacles to
fundamental economic freedoms, including the free movement of capital and the freedom
of establishment and business activity;

« eliminating barriers and problems in investment activities among entities of Member
States, as well as obstacles affecting business relations with counterparties outside Member
States, discouraging entrepreneurship, and hindering the proper functioning of the internal
market;

« ensuring appropriate safeguards for the accurate valuation of assets of insolvent
companies and entrepreneurs and for the proper application of insolvency legislation [9].

An analysis of Directive (EU) 2026/799 demonstrates that its primary focus is not on
regulating procedural mechanisms of bankruptcy proceedings. Rather, the Directive has a
pronounced economic orientation, seeking to facilitate the free movement of capital,
increase the predictability of insolvency procedures, and support entrepreneurial activity.
Such an approach is natural, as bankruptcy in the European Union has long been regarded
not merely as a legal mechanism but also as an important factor contributing to economic
stability and investor confidence.

Conclusions. The development of bankruptcy legislation in Ukraine follows general
European trends aimed at increasing the efficiency of insolvency procedures, protecting the
rights of creditors and debtors, and ensuring the stability of economic relations. The analysis
conducted demonstrates that the adoption of the Code of Ukraine on Bankruptcy
Procedures and the subsequent amendments thereto, including the introduction of
preventive restructuring in accordance with Directive (EU) 2019/1023, have constituted
important stages in the harmonization of Ukrainian legislation with EU law.

At the same time, certain provisions of the current legislation require further
improvement in order to ensure fuller compliance with European standards and the
effective practical implementation of newly introduced legal mechanisms.

The study also demonstrates that adapting legal norms governing cross-border
insolvency, jurisdiction, and the coordination of insolvency proceedings at the international
level is of particular importance for Ukraine. Under conditions of martial law, significant
population migration, and increasing economic integration with EU Member States, these
issues possess not only theoretical relevance but also considerable practical significance. In
this regard, the provisions of Regulation (EU) 2015/848 serve as an important guideline for
the further development of Ukrainian legislation, as they are aimed at ensuring legal
certainty and preventing abuses in the selection of jurisdiction for insolvency proceedings.
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Furthermore, the analysis of Directive (EU) 2026/799 suggests that contemporary
European bankruptcy policy is increasingly focused on economic objectives, particularly the
creation of a favorable investment environment, the facilitation of the free movement of
capital, and support for entrepreneurial activity. This approach reflects the transformation
of bankruptcy from a mechanism for liquidating debtors into an important instrument of
economic development and solvency restoration.

Accordingly, the further harmonization of Ukrainian legislation with EU law should
be pursued comprehensively, taking into account both legal and economic aspects of
insolvency procedures while preserving due consideration of the national context and the
valuable achievements of Ukrainian insolvency (bankruptcy) law scholarship. The
implementation of these objectives will contribute to increasing the effectiveness of
Ukraine’s bankruptcy system, strengthening investor confidence, and creating the
prerequisites for the sustainable post-war recovery of the national economy.
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APBITPAXK Y COPEPI MIDKHAPOIHVIX IHBECTUIIIN:
TEHOEHIIII TA BUKJIVIKU

Y crarTi nmpoaHasizoBaHO OyalicTMYHY IIPpaBOBY Hpupoay MiKHapoaHOro LIeHTpy 3
Bpery/IlOBaHHS iHBeCTMIIiHMX cropiB, 3okpema ICSID 0a3yeTbca Ha IpMHIMIIAM
MDKHapOOHOro mnyOIi9HOro mpaBa, HpoTe IpolleAypa PO3IISAYy CIOpiB B paMKax
MDKHAPOIHOTO iHBECTUIIIVIHOTO apbiTpaxy mopgibHa 10 MIXHApOAHOrO KOMEPIITHOTO
apOiTpaxy.

BusnaueHi Taki OCHOBHI TeHJIEHIII PO3BUTKY IIPaBOBMX MeXaHi3MiB BperysIlOBaHHI
cropiB y cdepi MDKHapOIHMX iHBECTUIIIIHMX BiTHOCKHH 4K: 3MiHaMM Y IIiIxofax oo
yKIIaJlaHHS MDKHaApPOIHMX IiHBeCTUIIIIHMX [OTOBOpiB;  pedopMyBaHH:A iCHyOUMX i
CTBOpEHHs HOBUX IHCTUTYLIV I BUPIIIeHHS IHBeCTUIIIHVX CIOpPiB; BIPOBaKeHH:I
M POBUIX TEXHOJIOTIN y apOiTpakHNV IIPOIiec; IMOCVIIEHHS B IHBECTUIIIIHMX apOiTpakax
POJIi €KOJIOTIUHMX, COLia/IbHMX Ta YIIPaBJIHCBKUX PaKTOPIB.

Ha mipcraBi 1mpaBoBOro  aHajl3y Cy4acHOTO  MeXaHi3My — MDKHapOIHOIO
iHBeCTUIIIIHOTO apOiTpaXy BMOKpeMJIEHO HM3KY HeJOJIiKiB, IO 3yMOBJIeHi peaslisMmu
cporogeHHs. OcoOsmBa yBara IpuaiIgeThcs mpooieMaM JIETiTMMHOCTI, TpaHCapeHTHOCTI
Ta MOCIIAOBHOCTI apOiTpaXHMX pillleHb, a TaKOX BIUIMBY HOBUX TexHosorin Tta ESG-
daxTOpiB Ha PO3BUTOK iHBECTULIITTHOTO apOiTpaxKy.

PosmsiHyTO BapiaHTH pedopMyBaHH: iHBecTULIiHOTO apbiTpaxy Pobouoi rpymm 111
IOHCITPAJI: cTBOpeHHs 0araToCTOpPOHHBOIO amleJIAIiIHOrO MeXaHi3My, 3acHyBaHH:
IOCTIVIHOTO 1HBeCTUIIIMIHOIO CyJy, KOAeKC IIOBeHiHKM [IId apOiTpiB, IIpaBwia OO
dinaHcyBaHHA TpeTiMM ocobami, MexaHi3MM 3alobiraHHs Ta aJIbTepHATUBHOIO
BUpIIIeHH: CIIOPiB.

PosrisgHyTO Taki IMiAXOOM IIOIO YAOCKOHaJIeHHsS iCHYIOYOi apOiTpakHOi Mopierl:
YTOUHEHHsI MaTepiajlbHMX CTaHJapTiB 3aXVCTy B HOBMX IHBECTUIIIIHMX JOrOBOpaXx,
3aIIpOBa/IKeHHs MeXaHI3MiB CIIUILHOTO T/IyMadeHHs JOIOBIpHMX IIOJIOXKeHb Jep>KaBaMu-
yYaCHUIIAMM, PO3BUTOK IIOCEPeIHMIITBA Ta iHIINX aJIbTepHATUBHMX CIIOCOOIB BUpIllIeHHI
IHBeCTUIIIVIHMX CIIOPiB, CTBOPEHHs MexaHi3MiB paHHbOIO BiIXIMJIEHHsS HeOOIPYHTOBaHWIX
II030BiB, yJOCKOHaJIeHHS IIpOLIe/lyp BiZOOpy Ta IIpu3HadYeHHs apOiTpiB.
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BusHaueno Taki kIOuoBi IpuHOUIN pedOpMyBaHHS CUCTEMU MiXKHAPOIHOTO
iHBeCTUIIIVIHOTO apbiTpaXy sIK IHCTUTYIiOHaIi3allisd, TpaHCIIaPeHTHICTh, ITOC/IiIOBHICTB,
IHKJTFO3MBHICTB Ta 30a/1aHCOBAHMI 3aXVICT IIpaB iHBeCTOPiB Ta Ty OJ1iuHMX iHTepeciB TepKas.

Karouobi caoBa: mixnapoonui inbecmuyiunut apbimpax, Mixuapoonuii yenmp 3
Bpeeyaobanns inbecmuyitinux cnopib, ICSID, Bawunemoncoka koHBenyis, iHo3eMH1 iHBecmuyii,
iHBecmuyiiHuil pexxum, yubisvna npabocyd’exmmuicme iHo3eMHUX iHBecmopib.

Vaitsekhovska Oksana, Iakymchuk Nataliya. Arbitration in the sphere of
international investments: trends and challenges.

The article analyzes the dualistic legal nature of the International Center for Settlement
of Investment Disputes, in particular, ICSID is based on the principles of public
international law, however, the procedure for considering disputes within the framework
of international investment arbitration is similar to international commercial arbitration.

The following main trends in the development of legal mechanisms for the settlement
of disputes in the field of international investment relations are identified: changes in
approaches to the conclusion of international investment treaties; reforming existing and
creating new institutions for the resolution of investment disputes; introducing digital
technologies into the arbitration process; strengthening the role of environmental, social and
management factors in investment arbitrations.

Based on the legal analysis of the modern mechanism of international investment
arbitration, a number of shortcomings are identified that are due to the realities of today.
Special attention is paid to the problems of legitimacy, transparency and consistency of
arbitration decisions, as well as the impact of new technologies and ESG factors on the
development of investment arbitration.

Options for reforming investment arbitration of UNCITRAL Working Group III were
considered: the creation of a multilateral appeal mechanism, the establishment of a
permanent investment court, a code of conduct for arbitrators, rules on third-party
financing, mechanisms for the prevention and alternative resolution of disputes.

The following approaches to improving the existing arbitration model were
considered: clarification of substantive standards of protection in new investment treaties,
the introduction of mechanisms for the joint interpretation of treaty provisions by
participating states, the development of mediation and other alternative methods of
resolving investment disputes, the creation of mechanisms for the early rejection of
unfounded claims, and the improvement of procedures for the selection and appointment
of arbitrators.

The following key principles for reforming the international investment arbitration
system were identified: institutionalization, transparency, consistency, inclusiveness, and
balanced protection of investors' rights and public interests of states.

Keywords: international investment arbitration, International Center for Settlement of
Investment Disputes, ICSID, Washington Convention, foreign investment, investment regime, legal
capacity of foreign investors.

ITocranoBKa nmpo6siemmn. IHBecTIIITTHMTI apOiTpax SIK IIpolie/ly pa BUpIIlleHHs CIIOPiB
MIX iHO3eMHMM iHBeCTOpOM Ta IIpuiMarodolo fgepxasoio (ISDS) € mpasosoro 1atdopmoro
Ta epeKTUBHIM MeXaHi3MOM, SIKIV J1a€ MOXJIMBICTh iIHO3eMHOMY iHBECTOPY HOAATI I1030B
MPOTY NPUIMAIOU0] Jep KaBy i BperyJIroBaTy CIIPHI IIUTaHH: B apOiTpaxi, B paMKax SKOro
He3aJIeXHi 71 KBasTiikoBaHi apOiTpy BUpIIATH CIip i BMHECYTh IpuMycoBe pimreHHs. Lle
J103BOJIsA€ iHBeCTOPY OOINTI HalliOHAJIbHY IOPVCAMKIIIIO IIPUMaIOYol epKaBl, sIKa MOXe
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BUSIBUTVCH yIlepeXKeHOIO Uy He OyTM He3aJIeXXHOIO, i BperyJIoBaTy CIIip y BilIloBiTHOCTI
J10 HOPM MIKHapOIHMX [JOTOBOPIB.

IaBecTmiiviHNIT apbiTpaX fK MexaHi3M BperyJIoBaHHS CIOpiB MK iHO3eMHMMM
iHBeCTOpaMM 1 [ep’KaBaMU-pelIlieHTaMM 3a3HaB 3HA4YHOIO PO3BUTKY 3 MOMEHTY
npunHATTS KOHBeHIIT ITpo HOPSAI0K BUPillIeHHs iIHBeCTULIIVIHVIX CIIOPIiB MiX JIep>kKaBaMy Ta
iHo3eMHMMM ocobamm (BammmurroHceka konseHIist) 1965 poky. IlocTymosa eposmorris
CUCTeMM iHBeCTMIIIIHOrO apOiTpaxy Oyjla oOyMmoBjleHa HarajgbHOIO HOTpPebOoro
3a0e3nedeHHs HaJIITHOTO 3aXVCTY IIpaB iHO3eMHIX iHBeCTOPIB, 1110, B KiHIIeBOMY PaxyHKY,
cupysio © 30UTBIIEHHIO MDKHApPOIHMX IHBECTMIIVIHMX IIOTOKiB, a BiJIOBiZHO
€KOHOMIYHOMY PO3BUTKY Jlep>KaB.

ITpote, He 3BakarouyM Ha IMO3UTUBHY POJIb IHCTUTYTY MDKHAPOAHOTO iHBeCTUILIIVIHOTO
apOiTpaxy B pO3BUTKY MDKHaPOIHMX IHBECTUIIIVIHMX BITHOCVH, IIPOTATOM OCTaHHIX POKiB
crcTeMa MDKHAPOJIHOTO iHBeCTUIIIIHOTO apOiTpaXy OTpUMYeE Jeftasli O1IbII0T KpUTHUKU K
3 OOKY ep>KaB i HeypsIOBMX OpraHiszalliri, Tak i 3 00Ky HayKoBIIiB. [IVICKyCiliHi IUTaHHA Ta
KPUTUYHI acIeKT CTOCYIOTbCS OOMeXeHHsI CyBepeHiTeTy Jep>kaB, HeIOC/IiJOBHOCTI
apOiTpakHVIX pillleHb, BiICYTHOCTI IIPO30POCTi, HAIMipHMX BUTpPAT TOIIO. Y BiANOBiOb Ha
Taki BUKIMKM Oysio po3mouaTro HW3KY iHIiIIaTMB IIomo pedopMyBaHHS IIPaBOBOTO
MexaHi3My BUPpillleHHsI iHBeCTUIIIVIHMX CIOPiB B paMKax MiIKHapOZHOIO KOMEPIIiVIHOTO
apbitpaxy (ISDS - Investor-State Dispute Settlement), 1110 BuMarae meTaapHOTO aHaIi3y Ta
Ma€ NPpakKTUYHY 1 HAYKOBOMY aKTyasIbHiCTb.

AHai3 cydacHMX HayKOBMX HOCTIIIDKeHb 1 myOmikaminn. IlpoGiemaTiii
MDKHapPOIHOIO iHBEeCTUIIIMHOrO apOiTpaky IpUCBsUeHi IIpalli TaKMx YKpPalHCBKMUX Ta
3apyObkHMx HaykosLi sk P. bimon, H. bieke6i, . bopr, T. Bamep, [. I'purienko,
3. Hymiac, I'. Kaydpman-Konep, H. Kinseiwta, A.Kponosa, . Kpovidopa, fI. Iloncon,
B.Iloegmuok, JI. Pim, H. PyGinc, T. Craimauykx, A. Cwmy, O. Xpimm, JK-K. Xownser,
1. Xmentenko, O. [lleBuyk, K. [lIpoep Tommo. Pazom i3 TM B yMOBax pPO3BUTKY MiKHapPOIIHMX
IHBeCTUIIIIHMX BiTHOCVH Ta HeoOXigHMX pedpopM crcTeMM MIXKHAaPOIHOIO iHBECTUIIITTHOTO
apOiTpaxy maHa mpoOsieMaTrKa HOTpebOye HOCIiIKeHb Kpi3b HPM3My HOBUX pealii i
TeHJIeH11iN y cdepi MKHapOIHMX iHBeCTUIIIN.

MeTtoro cTaTTi € KOMIUIEKCHWMII aHalli3 IIpaBOBOIO MeXaHi3My MDKHapOIHOIO
iHBeCTUIIIVIHOTO apOiTpaXy, TEHIEHIIi 1I0TO PO3BUTKY Ta IEPCIeKTUB pedpOpMyBaHHS B
yMoOBax IJI00asIi3alil MibKHapOIHMX iIHBeCTULIIVIHVMX BiJHOCVH.

Buxsan ocHoBHOro Marepianxy. MixHapomHwmit iHBecTuIiVIHMII apOirpak Oys
CTBOPEHUI SIK aJIbTepHaTMBa IVUIVIOMAaTUYHM MeXaHi3MaM 3axVCTy Ta pO3IJISAILY CIIOPiB B
HalllOHaJIbHIMX CylaxX KpalHu-penuilieHTa iHpecTuilin. I louaTok gisumeHOCTI MiXXKHapogHOro
IHBeCTUIIIIHOTO apOiTpaXy TOB'S3aHMI 3 YKIaJleHHSM IIepIINX JIBOCTOPOHHIX
imBecTuriviHMX porosopis, Bilateral Investment Treaties (BITs), Ta 3acHyBaHHAM
MixnHapogHOro 1IeHTpy 3 BperysroBaHHS iHBecTHUIIVIHYX criopiB, International Centre for
Settlement of Investment Disputes (ICSID).

[IpaBoBa mpupoga MiXHapOAHOIO iHBECTULIVHOIO apOiTpaxy Mae IyasliCTUYHWMI
xapakTep. 3 opmHOro OOKy, Ipollegypa Ppo3IJIfiy CHOpiB B paMKax MDKHapOIHOIO
iHBeCTUIIIIHOTO apOiTpaxy moAidHa [0 MDKHApPOJHOTO KOMEpPLIMHOro apOiTpaxy,
IIpaBOBe PeryJIl0BaHH KO0 HaJIEXUTH 10 HpeIMeTy MiKHapOJHOIO IPMBaTHOIO IIpaBa.
3 iHmoro OOKy, MiXHapogHWV iHBeCTMIIVHNUI apbiTpak OasyeTbcs Ha IIPMHIIAIIAX
MDKHaPOIHOTO 1Ty 0sIiYHOTO ITpaBa, OCKUJIBKY OJIHIEIO 31 CTOPIH Y CIIOPi BUCTYIIa€ CyBepeHHa
JepKaBa, a MiCTaBOIO U1 pO3IJIAY CIIOPY € MDKHapOAHi Ztoropopu. bimele Toro, Ha
BimMiHy Bif OyIb-SIKOro MiXKHapOIHOTO KOMepLintHoro apbitpaxy, MikHapomHMU LIEHTP
II0 BpPeryJIIOBaHHIO IHBeCTUIIIVIHMX CHOPiB 3acHOBaHMM KOHBeHIIi€l0 Ipo HOPSAIOK
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BUpillleHHs iHBeCTULIIVIHIIX CIOPiB MiX Jep>KaBaMy Ta iHO3eMHMMM ocobamm Bif 18.05.1965
p- [1] Ta BoOJOAie «IIOBHOIO MiXKXHApPOHO-IIPABOBOIO IIpaBOCy0 ekTHicTIO» (cTaTTs 18
Konsenriii), TobTo € cy6’ekrom MiXHapogHoro myOsigHoro mpasa. Taka AyasticTmdHa
npupoza LleHTpy ITOpopKye HU3KY TeOPeTUYHMX 1 MPaKTUYHMX NUTaHb, SKi 1O CbOTO/IHI
3aJIMIIAIOTHCS IIpeIMeTOM DaraTbox HayKOBUX AVCKYCIA.

CTpiMKMII PO3BUTOK TPaHCKOPAOHHMX €KOHOMIYHVX BiIHOCVH, BKJIIOYAIOUM
iHBecTMIIiVIHI, Ha oHI I7100asTi3aMil, H1dpoBisallil Ta iHIINMX IIPOLIeciB, SKi KapAMHaIBHO
BIUIMBAIOTH SIK Ha camMy cdpepy MKHApPOIHMX iHBECTUIIIIHMX BiTHOCKH, TaK i Ha MexaHi3MI
BperyJIIOBaHHS CIIOPIB B LIint cpepi, 3yMOBIIIN HACTYIIHI meHO0eHyil posBumxy.

1. OcraHHE OECATWITTS XapaKTePU3YETbCA 3HAUHVIMU 3MIHAMU Y NidX00ax uj000
YKAAOAHHA MIKHAPOOHUX [HBecmuyiinux 0oeoBopif. 30KpeMa, CIOCTepira€TbCcs TeHIEHIIisd
repexoy Bif, ABOCTOPOHHIX iHBeCTUIIVIHMX JIOTOBOPIB, B SIKMX CTOPOHM BPEeryJIbOBYBaJIV
B3a€EMHe HaJlaHHSA CHPUSATIIVBOTO PeXMMY IS iHO3eMHMX iHBeCTMIIiV, X 3a0XOYeHHs Ta
3aXVCT, 4O KOMIUIEKCHVX PerioHaJIbHMX 1 MDKperioHaJIbHUX JOTOBOPIB, SIKI OKPiM BChOT'O
MICTATh 1HBecTuLiHI mmraHHA. [Ipukinagmamm ocraHHix € Yroma mpo perioHajbHe
KoMIUIeKcHe ekoHomiyHe mapTHepcTBo (RCEP) Bim 1.01.2022p., mio ywiamena Mix 15
TUXOOKeaHChbKMMM KpaiHamy, BceocsbkHa Ta mporpecuBHa yroga 1po TpaHcTxooOKeaHCbKe
naptHepcTtBo (CPTPP) Bi 30.12.2018 p. To1mo.

Hosi mikxnHaponmni morosopm y cdepi iHBecTwIIii OUTBII AeTasIbHO PeryJIOOThH
MeXaHi3MM BUPIIIeHH iIHBeCTULIITHMX CIIOPIiB, BKIIIOYaIOUI:

1) posmipeHHs nepesliKy BUHATKIB IS 3aXVCTy IIpaBa Jep’KaBy Ha peryJIoBaHHS.
BxmrouenHs 11os1oxxeHs, oaiOHMIX 0 THX, 1110 MicTsaThes ¥ crarti XX 'ATT [2], no3BostsiioTh
KpaiHaM BXXMBATV 3aXO/IiB 3a71JIs 3aXVICTY XUTT: 1 3[JOPOB’ s JIIOfIeVl, TBapUH, POCIIVH; 3aXVCT
Ta 30epeXXeHHs IPUPOTHNX PeCyPCiB; 3aXMUCTy CYCIUIBHOI MOpaJli, KyJIbTY PHIX IIIHHOCTETS;
3a0e3reueHHs] OOTPVIMAHHS OCHOBOIIOJIOXKHVX IIPABOBMX HPMHONUIIB i HOpM. Takox,
fep>KaBaM HO3BOJIIOTH BXXVBATH 3aXO/iB B LIIIsIX Oe3IIeKr1, 0coOIMBO y BOEHHMI Yac abo X
B iHIIIMX HaZ3BUYAHNX CUTYallisaX.

2) yTOUHEHHSl CTaHOAPTIB 3aXMUCTy IHBECTMIIIM IUIIXOM OUIBII JeTaJIbHOIO Ta
00OMeXyBaJIbHOrO (POPMYJTIOBAaHHS TPaJUIIIIHIIX CTAaHIAPTIiB 3 METOIO 3MeHIIIeHHS CBOOOIM
iHTepIIpeTaliil apOiTpa)kKHMMM CyJIaMM, YTOUHEHHS HeIIPsIMOI eKCIIpoIIpiariil, oOMeXeHHs
chepu fil pexmMy HamOUIBIIIOTO CHPWSHHS, YTOYHEHHS KpWUTepil MOPIBHAHHS 1A
BI3Ha4YeHHs HasIBHOCTI OVICKPVIMIiHAIIiI.

3) 3ampoBa/pKeHHsS OOOB'S3KOBVIX [OCYHOBVX IIPOLleAyp 3 MeTOK QuIbTpartii
HeOOIPYHTOBaHMX IIO30BiB Ta CHPWMSHHS MVPHOMY BPeryJIIOBaHHIO CIIOpPiB, 30KpeMa
BKJIIOUAIOTBCS PO3IIMPeHi BMMOIM IIOJAO IIOBIIOMJIEHb IIPO HaMip, BCTaHOBJIEHHS
CTPYKTYpPOBaHMX IIpoLieyp AJId IIpOBelleHHsI KOHCYJIbTallill MiXK iHBeCTOpOM Ta KpaiHOIO-
PeLITiEHTOM, BKJIIOUAIOTBCS IIOJIOKEHHSI IIPO I00POBUIbHY UM 00O0B SI3KOBY Mefiallilo siK
IIPOMIKHMI eTaIl Mi>K KOHCYJIbTAllisIMI Ta apOiTpakeM TOIIIO.

4) oOMerxeHHs TOCTYITy A0 apOiTpaXy IUIIXOM BCTaHOBJIEHHS YacOBVUX OOMeXeHb Ta
BUMOT 110 KBaslidiKallil iHBeCTMIIiI NUIAIXOM OUIBII HeTajIbHMX Ta OOMeXYBaJIbHMX
BU3Ha4YeHb IOHATh «IHBECTUIIis» Ta «IHBeCTOP», BCTAHOBJIEHHS MIHIMaJIbHOIO PO3Mipy
IIIKOZIM, HeOOXiTHO IJIs1 IIOJIaHHS II030BY TOIIIO.

2. BaxximBoIO TeHIIeHIIi€r0 B iHCTUTYTI MXKHapPOIHOTO iHBeCTUIIIIHOTO apOiTpaxy €
pepopmyBarns icHyrouux i cmboperma HoBux iHcmumyyin 044 BupiuienHs iHBecmuyitiHux cnopib.
3okpeMa, MiXHapoIHUN IIeHTP 3 yperyJroBaHHsS iHBecTUIIiIHUX criopiB y 2022 porri
yxsasimB HOBi IIpaBwia apbiTpaxy, siki crpsiMOBaHI Ha MHinBuUIlIeHHS edeKTUBHOCTI,
IITBUIKOCTI, IIPO30POCTi Ta BHAOCKOHAJIEHHS MeXaHi3MiB BupimieHHs cropis [3].
[TapastestbHO pO3BMBAIOTBCS AIbTEPHATMBHI (popyMm, Taki K ApOiTpaXHWMI IHCTUTYT
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Toprosoi nastatnt Crokrossma [4] (SCC), IocrintHa nastata Tpetericbkoro cyny (PCA) ta
perioHasbHI apOiTpakHi IEHTPM.

Okpemoi yBarm 3aciayrosye iHiniatmea €ppomnericbekoro Corosy IOJI0 CTBOPeHH:
baraTocroponnsoro iusectuiiintHoro cyay [5] (Multilateral Investment Court - MIC), sikmiz
Ma€ 3aMiHUTM TpaJulinHi apOiTpaHi TpuOyHa/M B iHBeCTMIIIIHMX cropax. Taka
IPOMNO3MIlid € CKIaZOBOI0  YacTMHOIO  3araJlbHOrO  PyXy Y HaOpsAMKYy 1O
«IOPUCOVKITIOHATi3allil» iHBeCTULIITHOTO apbiTpaxy.

3. ITangemis COVID-19 cyTreBo mpuickopwia 8npobaokents yugpobux mexHosoeil y
apbimpaxxuuii npoyec. BipTyaspHi CIyxaHHS iHBeCTUIIIVIHMX CIOPiB, €JIeKTPOHHU
JOKYMEHTOOOII, BUKOPMCTaHHS CIHeIlia/li30BaHOTO IIPOrpaMHOIO 3a0es3lledeHHs I
yIIpaBJIiHHS CIIpaBaMVI CTaIi HOBVIMY HOpMaMM B iHBECTUIIIIHOMY apOiTpai.

PO3BUTOK TexHOJIOTiVI Ta INTY4YHOIO IHTEJIEKTY BIIKPWB IIePCIeKTUBU I
aBTOMAaTM3allil TIeBHMX CKJIaJOBVX apOiTpa’kHOIO IIpoliecy, 30KpeMa aHali3y JOKyMEeHTIB,
IIPOrHO3yBaHHY Pe3yJIbTaTiB CIOPIiB 1 HaBiTh JOIOMIr y CKJIaJlaHHI TeKCTiB apOiTpaKHMX
pitreHs. [Tpote, 11e mocpusIO MOSIBI HOBMX BUKIIVKIB, ITOB'S3aHMX 3 KOHQIIEHIIINIHICTIO
ocoOmcTmx maHmx, KibepOesrmeKkoo Ta eTMYHMMM aclleKTaMl BUKOPMCTaHHS IIITYYHOTO
IHTEJIeKTY B IOPVAVYHNX IIPOLeAypax.

4. HabyBaiomyv Bce 0iavuioeo 3HavenHs 6 inBecmuyiinux apOimpaxax exoA02iumi, cOYiasbHi
ma ynpabaincoki pakmopu (Environmental, Social, and Governance - ESG). 3 onHOro 00Ky,
Jep)XaBy BCe 4YacTillle ITOCWIAIOTbCS Ha HEeOOXiTHICTh 3axMCTy CBOIX €KOJIOTiuHMX i
colliaJyIbHMX iHTepeciB IIpM OOI'PYHTYBaHHI CBOIX PeryJsSiTOPHMX 3axofiB. 3 IHIIOTO,
iHO3eMHi iHBeCTOPVI [TOUMHAIOTh BUKOPVICTOBYBATV MeXaHi3M iHBeCTUIIITTHOTO apOiTpaxy 3
METOIO 3aXVCTy CBOIX IHBECTUIIIV Y «3eJIeHi» IIPOeKTU Bil HeCIIpUSTIMBUX 3MiH y cdepi
perynsTopHoI nomitvku gepxas [6, C.207].

30UTBITY€ThCS KUTBKICTB CIIOPIB, IO OB S13aHi 3 eHepreTMYHMM IIePexXoIoM, IIpaBaMu
KOpPIHHMX HApoOAiB, 3MIiHOIO KIiMaTy Ta 3axucToM OiopisHOMaHiTTS. Taka TeHmeHIlisd
BMIMarae Bif apOiTpiB He TUTBKV DIMOOKMX IOPVANYHMX 3HaHb, ajle 7 YiTKOrO PO3yMiHHS
CKJIaJIHVIX €KOJIOTIYHMX, €eTUYHMX Ta COLiaJIbHVIX IUTaHb.

ITpaBoBuII aHaJII3 Cy4acHOT0 MexaHi3My Mi>XKHapOJHOTO iHBECTULIITIHOTO apOiTpaxy B
yMOBax peaslivi CbOTOfIeHHS CBITUMTB IIPO HAasIBHICTh HACTYITHUX BuKAukib.

OpuvM 3 HamOLIBIT (PyHOAMEHTaIPHMX BUKIMKIB IUIS CUCTEMM MDKHApPOIHOTO
iHBeCTUILIIVIHOTO apOiTpaxy € numanua ii aeeimumuocmi. JIycKycii 3 JTaHOTO IMTaHHS
IIepeBaKHO CTOCYIOTHCSI CyMHIBIB IJOAO IIpaBa MpMBaTHMX apOiTpiB OLiHIOBATM ITyOITivHi
aKTM CyBepeHHUX AepkaB. Ha nymKy KpuTukis, I1le migpwBae OCHOBU Oep>KaBHOIO
yIIPaBJIiHHS Ta, BIATIOBITHO, OOMEXY€ PeryyIiTOpHY aBTOHOMIIO.

HanHa mpo0siemMa IIOCVIIIOETBCS BiICYTHICTIO KOHTPOJIIO 3a HisUTBHICTIO apOiTpaKHMX
TpUOyHa/IiB Ta [OCUTb OOMEXEeHMMM MOXJIMBOCTAMM I OCKap>KeHHsS pillleHb
MDKHapOIHOTO iHBecTUIIiHOTro apOiTpaxy. Ha BinMiny Bif HallioHaJIbHMX CYZIiB, B JAHOMY
BUIIAJKYy apOiTpu He HeCyTh HOJITWYHOI BiIIOBIIaJIbHOCTI Ilepes, IpoMalsHamMu i He
3000B's13aHi BpaxoByBaTV HIVPOKNUI CYCIIUIbHMI KOHTEKCT CBOIX pillleHb.

BigcyTHicTh popMasIbHOI CUCTeMM IIpellefIeHTiB Ta JelleHTpaJli30BaHUI XapaKTep
IHBeCTUIIIIHOTO apOiTpaxXy MPU3BOAATH JO 3HAUHOT HenocaidoBrHocmi Y MAYMAueHHi kaouobux
noAoKeHs inbecmuyiinux 002060pif. ApoiTpu, po3riisgaouy aHaJIOTiUHI IMTaHHS Ha Mi/IcTaBi
CXOXMX JOTOBIpHMX iHBECTUIIVIHMX IIOJIOKeHb, YacTO IIPUXOIATH A0 IIPOTVUIEKHVIX
BVICHOBKIB.

Kitacvaamvy npukitagaMy, OpyMipoM, € CyllepewInBi pillleHHs Yy TaKMX CIIpaBax gK
CMS v. Argentina Ta LG&E v. Argentina cTocOBHO 3acTOCyBaHH4 TOKTPMHIM HEOOXiTHOCTI
[7], a Takox y cmpaax SGS v. Pakistan Tta SGS v. Philippines miomo TiymaueHHsS
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«ITapacoIbKOBMX 3acTepeXXeHb». Takoro xapakTepy HeIOCIiOBHICTh CTBOPIOE ITPaBOBY
HeBU3HA4YeHICTh K [ iIHBeCTOPIB, TaK 1 JIJId AeprKas, 1110 3HVDKYE JI0BIpY 10 MUKHaPOISHOTO
iHBeCTUILIIVIHOTO  apOiTpaXy 4K HeyIepelKeHOTO Ta CIpaBeIjMBoro dopmarty
BpeTyJIIOBaHHs CIIOPIB .

Mexanism npusnauenns apdimpi6 cmopoHamu cnopy nopooxKye 3aHeNnoKOEHHS w000 iIXHbOi
He3aiexxHocmi ma Heynepedxernocmi. KpmTHKY BKa3yIOTh Ha «IIOJIBiVIHI posIb» (OHA V1 Ta caMa
ocoba BUCTyIIa€ apOITPOM B OJIHMX CIIpaBaXx i IpeIcTaBHMKOM CTOPiH B iHIINMX), (PiHaAHCOBY
3ajIeXXHicTh apOIiTpiB Bif, IOCTIIHOTO MOTOKy apOiTpaXkHMX CIpaB Ta IIOTEHIIiHY
yHepeKeHiCTh Ha KOPWUCTh iIHBeCTOPIB.

[IpoGrieMa mOCWIIOETBCSE OOMeXeHMM  KojloM  axiBIliB, sKi  peryJsipHO
IIPU3HAYAIOThCS apbiTpamMy B iHBECTMIIIIHMX CIOpax, IO CTBOPIOE BPaXkKeHHS «KIIyOy
oOpaHVXx» 3 BJIJaCHMMM iHTepecam11 y 30epe>keHHi Ta pO3IIMpPeHHi cYicTeMI iHBeCTUIIIIHOTO
apOiTpaxy.

3HaxXOMKeHHS 0nMmuMaIbH020 0atancy Mix 3axucmom npal inBecmopib ma 3abe3neueHHAM
peayaamopHoi afmoxomii depkal 3aJTAIIAETHCS OHMM i3 KITFOUOBVX BUKITVKIB iHBECTUIIITHOTO
apbiTpaxxy. OcobI1MBO TOCTPO 1le MUTAHHS ITOCTaJI0 B KOHTEKCTi HeOOXiTHOCTI IPUITHATTS
fep>KaBaMyl TEPMIHOBUX 3aXOMiB Il OOpOTHOM 3 I7I00TBHVIMYM BUKIIMKAMM, TaKMMU K
nangemisa COVID-19, 3smina x1iMaTy Ta €KOHOMIiUHI KPU3ML.

ApbGiTpaxkni TpuOyHaiM Bce dacTillle CTMKAIOTbCA 3 HeOOXiIHICTIO OliHIOBaTH
yOJIiyHi iHTepecy, IO JieXaTh B OCHOBI [I€P>KaBHOTO peryJIlOBaHHS, Ta BU3HA4daTH, Ui
CTaHOBJIATh PETryJIATOPHI 3aX0AM Aep KaBy ITOPYIIeHH: ii 3000B'd3aHb 3a IHBECTULIITHIMM
JTIOTOBOPaMI.

Tpamumiaa KoHIAEHIITHICTE apOITPaXXHOTO IIPOIIeCy BUKIMKAE KPUTWKY, KOJIN
VIIeTbCs. IIPO CHOPWM, IO 3adimaioTe IyOsiiuHi iHTepecn. Hespaxaroum Ha mporpec y
3abe3meuenHi Owutbmoi mposopocti (mpumHaTTs IIpasuin UNCITRAL mpo mposopicTs,
nyOrikanisg pimrens ICSID), GaraTo acrekTiB iHBECTMIIITIHOTO apOiTpaKy 3aIMIIalOThCs
3aKPUTVMM JIJI1 FPOMaJIChbKOCTI.

IIuTanHs ydacTi TpeTix cTOpiH (amicus curiae) TaKoXX 3aJIMIIA€THCS AVUCKYCITTHVIM.
Xouya cydacHi ITpaBwia [I03BOJIAIOTH HEYPSIIOBMM OpraHisallisiM, rpomMajaM Ta iHIIVM
3allikaBJIeHM CTOpOHaM I1ojlaBaT CBOI MipKyBaHH: 10 apOiTpaKHMX TpuUOyHaIiB, IXHil
peaJIbHIV BIUIVIB Ha pe3yJsIbTaTy PO3IJISy CIIOPIB 3aJIUIIIAEThC OOMeXeHIM.

BpaxoByroun BuiesasHaueHi TeHIEHINI Ta BUKIVKM, $Ki CIOCTepiraroTbcs B
Cy4YacHOMY iHCTUTYTi MiXKHapPOJHOIO iHBeCTUIIITHOIO apOiTpaXKy, MOXKHa 3aIIpOIIOHyBaTU
HACTyIHi HarmpssMu pedpopMyBaHHI CHICTeMM iHBECTULIIIHOTO apOiTpaxy.

OcHOBHMM MaViZIJaHUMKOM jIsi OOrOBOpeHHs CUCTeMHOI pedpopMy iHBeCTUIIITHOTO
apOiTpaxy crasia Poboua rpyma III KOHCITPAJ], sixa 3 2017 poky mpaiitoe Hafl BUSIBJIEHHSIM
1pobsieM Ta pO3pOOKOIO peKkoMeHallill IIoAo0 pedOpMyBaHHS CUCTeMW BUpPIlIeHHs
imBecTuiiiHMX criopiB. Ceper, po3IJIAHYTUX BapiaHTiB pedopmumt:

- CTBOpeHH: 0araToCTOPOHHBOIO alleJIAIIiTHOTO MeXaHi3My;

- 3aCHYBaHH ITOCTIVIHOTO iHBeCTUILIIIHOTO CYIy;

- KOJIeKC ITOBEeJIiHKM JjId apOiTpiB;

- IpaBwia oo dpiHaHCyBaHHSA TpeTiMu ocobaM;

- MeXaHi3MM 3aro0iraHH Ta aJIbTEpHATUBHOT'O BUPIIIIEHHS CIIOPiB.

[Tapastensro ICSID mpoBiB mepersiaz cBoixX IIpaBul apOiTpaxy, sAKi HaOyJIM UMHHOCTI
1 mumua 2022 poky. Hosi mpaswia IHepenbadaroTe OUIBIITY IIPO30PICTh IIPOLIERyp,
pO3LIMpPEeH] MOXJIMBOCTI I ydYacTi TpPeTiIX CTOpPiH, IIPUCKOPEHI IIPOLeAypU Il
BiZIXWIeHHs HeOOIPYHTOBaHMX II030BiB Ta MexaHi3MI pO3HOAUTy BUTparT [3].
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JIK BXe 3a3Hadasioch, €Bponericbkuyt Coro3 BUCTYNMB 3 iHIIaTMBOIO payKaIbHOTO
pedopMyBaHHS iCHYIOUOI CMUCTeMM IiHBECTUIIIIHOTO apOiTpaXy MNIUIAXOM CTBOpPEHHS
nioctivtHOro bararocroponuboro insectuiiviHoro cymy (MIC). Llent minxin yXe BTisIeHO B
HOBWX TOProBeJIbHMX Ta iHBecTuLinHMX yrogax €C, 3okpema y BeceocskHill ekoHOMiUHIN
Ta ToprosesibHiN yroai Mk €C ta Kanagoro (CETA).

IaBecTmLiVIHNMI Cy 1, 3arTportoHoBaHu €C, Mae HM3KY BiIMiHHOCTe Bifl TpaJULitHOT
apOiTpa)KHOI MOJIeJIi:

- HOCTIVIHUV CKJIaf], CyA/diB, IpU3HAUYeHNX JIep>KaBaMi-yYacHUIISIMM Ha (pikcoBaHM
TepMiH;

- IBOIHCTaAHIIIVIHA CUCTeMa 3 alleJIaL[iTHUM MeXaHi3MOM;

- HigBUIIeHi BUMOIYM A0 He3aJIeXXHOCTi Ta KBaslidikartii cy/1is;

- OiIbla IIpo30picTk mpoLenyp Ta MOXIIMBOCTI IS y9acTi TPOMaIChKOCT.

[Mopsn, 3 pagyKaJIbHVIMM IIPOMHO3ULIISIMU IIIOI0 iHCTUTYLIIIHOI HepeObya0BU cucTeMm
PO3pPOOIIAIOTHCS 11 OUIBIII ITOMipKOBaHi MiAXOM, CIIpAMOBaHi Ha YIOCKOHaJIeHHs iCHYI04Ol
apOiTpa)KHOI MoJIerIi:

- YTOUHEHH: MaTepiaJIbHVX CTaHOAPTIB 3aXVUCTY B HOBVIX IHBECTUILIIVIHVX JOTOBOPaX;

- 3aIIPOBa/KEHHs MeXaHi3MiB CIIUIBHOTO TJIyMadeHHs [IOTOBIpHMX IOJIOKeHb
JepKaBaMy-y4aCHULAMIL;

- PO3BUTOK TIOCEpelHMIITBA Ta IHIIMX aJbTePHATMBHMX CIOCOOIB BUpIIIeHHS
IHBECTULIIVIHMX CIIOPiB;

- CTBOpPEHHS MeXaHi3MiB paHHBOTO BiIXVWIEeHHS HeOOIpPyYHTOBaHMX II030BiB;

- YIOCKOHaJIeHHs IIpolle/lyp BiOOpy Ta Ipu3sHadeHHs apOiTpib.

Hesiki pepxasu (Hanpukiajg, bpaswiis) pospoOisitoTe iHHOBaliHI — Mopei
IHBECTUIIIVIHMX JOTOBOPiB, IO IleperOavaroTh MexaHi3MM 3aIloOiraHHS cIiopaMm Ta
Hep>KaBHO-IeP>KaBHMI apOiTpak 3aMiCTh TPaAMIIiTHOI MOfelTi iHBeCcTOp-TIep KaBa.

MaribyTHe cucTeMm BUpIllIeHHS IHBECTUIIIVIHMX CIOpiB HamiMoBipHime Oyne
XapaKTepusyBaTHCs CHiBiCHyBaHHSM PpisHMX Mopenern Ta MexaHisMiB. [lopam 3
TpaAULIiTHIM apOiTpaXkeM PO3BUBATMMYThCH IIOCTIVIHI Cy0B1 iIHCTUTYIIil, IOCEpeIHNUIITBO,
IPVIMMPEHHS Ta iHII ajlbTepHaTMBHI CIIOCOOM BUpIIlIeHH CIIOPiB.

Taka nmBepcudikarllis TO3BOIUTE CTOPOHAM oOOMpaTy HAVMOUIBII ITiIXOISIINN
MexaHi3M 3 ypaxyBaHHIM crielndiky KOHKPeTHOT'O CIIOPY, PO3Mipy iHBeCTUIIiVI, HadgBHMX
pecypcis Ta 6akaHOro piBHSA popMasIi3allii IpoIeaypu.

Lndposisamiga Ta aBTomMaTM3amis IpolleciB y iHBecTMIIiIHOMY apOiTpaxi
IPOIIOBXYyBaTVMe PO3BMBATUCA. BUKOpMcTaHHS TeXHOJIOTiV INTYYHOIO iHTEJIeKTy JId
aHaJIi3y JOKYMEeHTIB, YIIpaBJIiHHS CIIpaBaM Ta HaBiTh IIPOrHO3yBaHHs pe3yJIbTaTiB CIIOPiB
CTaHe 3BMYaMHOI0 IIPAKTMKOIO. BomHoOUYac po3BUTOK HOBMX TEXHOJIOTIN HOPOIPKyBaTHMe
HOBI TUIIV IHBECTULIIVIHVIX CIIOPiB, IIOB'43aHMX 3 IU(PPOBOIO EKOHOMIKOIO, 3aXVCTOM JaHUX,
KibepOe3rekoro Ta peryyroBaHHSM IITy4YHOro iHTestekry. Lle BumaraTtuMme Binm apOiTpis Ta
FOPVICTIB HOBMX 3HAHb Ta KOMITETEHIIIVI.

TpanuiiniHa eBporericbKO-aMepUKaHCbKa Opi€HTallid iHBeCTUIIVTHOrO apOiTpaxy
IIOCTYHOBO 3MIiHIOETBCS 3 IIOBUILEHHAM pPOJIi asilicbknx KpaiH, ocobimso Kuraro, sk
eKkcrioprepiB  Kamitaiy. lLle copusTuMme Oulplnii reorpadiuHii Ta KyJIBTYypHIN
avBepcrdikariil apOiTpakHOT CIIUIBHOTM Ta MOXKe IIPV3BECTN 110 €BOJIIOLIT IIPUHITNIIIB Ta
IPaKTHK iHBECTUIIITHOTO apOiTpaxy. 3pocTae posIb perioHaJIbHX apOiTpaKHMX LIeHTPIB Y
Cinranypi, I'oakonry, [ly0ai, mo BimoOpaikae 3arajpHy TeHIEHIIIO 110 perioHasisarii
MeXaHi3MiB BUPiIIeHHs MDKHapOIHMX CIIOPIB.

BucHOBKM. MixXXHapogHMT iHBeCcTUITIVTHII apOiTpak rtepedyBae Ha eTari IIMOMHHOL
TpaHcdopMariil, 3yMOBJIEHOI K BHYTpPIIIHIMM ITpobleMaMym CCTeMM, TaK i 30BHIITHIMMK
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daxTOopamMm - 3MiHOIO I7100a/IPHOT €KOHOMIYHOI apaiuirMyi, TEXHOJIOTIUHOIO PEBOJIIOIII€I0
Ta IIePeOCMVICIIEHHSIM POJIi IHO3€MHMX iHBeCTUIIIN Y KOHTEKCTi CTaJIor0 PO3BUTKY.

Kputnka icHyrouoi cucremMyn iHBeCcTHIIIHOTO apOiTpaxXy 3 ©OOKy mepxkas,
IPOMAJSHCHKOTO CyCIUIBCTBA Ta HAYKOBOI CIIUIBHOTW CHpPMsIa 3aIlyCKy IIPOLIeCiB
pedopMyBaHHS, SIKi OXOIUIIOIOTH SIK IHCTUTYIIiVIHI aclleKTV (CTBOpeHHsI HOBMX OpraHiB,
3MiHa IIpolleAyp HIpu3HauYeHHd apOiTpiB), TaKk 1 3MICTOBHI ejleMeHTU (yTOUYHEHHH
CTaH/IAPTiB 3aXMCTY, IIOCWIEHH: IIpaBa JiepKaB Ha peryJIOBaHH:).

Hespaxaroun Ha pi3HOMaHITHICTb IiAXOMiB A0 pedopMyBaHHS, MOXXHaA BU3HAYUTI
KITIOUOBl HMPMHIONMIM, $Ki O 3HaYyHO HimBunpwiM edeKTUBHICTh MamOyTHBOI CUCTeMU
BUpilIeHHS 1HBECTULIITHUX CIIOpiB: IHCTUTYIIIOHaTi3allid, TpaHCIIapPeHTHICTB,
IIOCJIiIOBHICTD, IHK/IIO3MBHICTD Ta 30ajlaHCOBAHMII 3aXWCT IIpaB iHBeCTOpIB i IyOImiuHMIX
iHTepeciB JIepKasB.

YcnimHa TpancdopMaliist cucteMi iHBeCTULIITHOTO apOiTpaxy BuMarae KOHCEHCYCy
MDK OCHOBHVMMM 3alliKaBJIeHVMV CTOPOHaMM - Jlep>KaBaMy, iHBecTopaMy, MbKHapOIHIMI
opraHisaliisiMi Ta I'POMaJIsTHCBKVMM CYCIIJIbCTBOM. BopmHOUac BayXIMBO 30eperTtyt KJII04oBi
mepeBarn apOiTpaXy $K MeXaHi3My BUPIIIeHHS CIOpPiB - THYYKiCTb, €(JeKTVBHICTB,
HeVTPaJIbHICTh Ta BUKOHYBaHICTh PillIeHb.
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THE EVOLUTION OF PRIVATE INTERNATIONAL LAW:
FROM SAVIGNY’S LOCALIZATION THEORY TO CONTEMPORARY
EUROPEAN INTEGRATION

The article examines the historical evolution and contemporary transformation of
private international law (PIL), tracing its development from the nineteenth-century
localization paradigm to the modern multilevel framework shaped by European
integration, constitutionalization, and transnational regulatory interdependence. It argues
that PIL should be understood not merely as a technical mechanism for determining
applicable law, but as an autonomous and normatively significant discipline operating at
the intersection of sovereignty, market integration, constitutional values, and transnational
coordination.

The study reconstructs the foundations of the classical localization model, according
to which private legal relationships possess objective connections to particular legal orders
identifiable through connecting factors such as domicile, nationality, habitual residence, or
place of performance. Within this framework, conflict-of-laws rules functioned as neutral
coordinating norms intended to ensure predictability and international harmony of
decisions.

The article further demonstrates how the twentieth century transformed this
methodological neutrality. The expansion of welfare regulation, consumer and labor
protection, and transnational commerce revealed that the choice of applicable law inevitably
affects substantive outcomes and broader regulatory objectives. Consequently, PIL became
increasingly materialized through mandatory rules, public policy exceptions, and protective
connecting factors integrating considerations of social justice, constitutional rights, and
regulatory policy into conflict-of-laws reasoning.

Special attention is devoted to the impact of European integration, which embedded
PIL within a supranational and constitutionally layered legal order. The article concludes
that contemporary PIL represents a synthesis rather than a rupture with classical theory,
combining localization, party autonomy, constitutional sensitivity, and supranational
coordination in order to balance legal certainty with normative responsiveness in an
interconnected legal order.

Keywords: private international law (PIL), Friedrich Carl von Savigny, conflict of laws,
connecting factors, European integration, party autonomy, multilevel legal order.

Pynenko Okcana. Esomronisi Mi>KHapogHOrO IIpMBaTHOIO MpaBa: Bifjg
nokasisanirtHoi Teopii ®. K. CasBiHbi 10 cydacHOI €BponenchbKoi iHTerpartii.

CrarTd npucBsgdeHa JOCIIIKeHHIO iCTOpMYHOI eBOJIIOLIiI Ta cy4acHoi TpaHcdopMariil
MikHaponHoro npusaTHoro 1pasa (MIIpIl), mpocTtexxytoun 110ro po3BUTOK Bill KJITaCMUHOT
nokamizanivHol mapamurMmu  XIX  cromitrs go cydacHoi GaraTropiBHeBOI Moierli,
cpopMoBaHOi 1IN BIUIMBOM €BPOIEVICBKOI iHTerpariii, KOHCTUTYyIliOHaIi3alii Ta
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TpaHCHAIIOHAJIBHOI PeryJIiTOpHOI B3aeMo3aiexXHocTi. O0rpyHTOBYeTbhes, 1m0 MIIpIT crif,
po3mIAnaT He JIMINNe K TeXHiYHWI MexaHi3M BUM3HAudeHHS 3aCTOCOBHOIO IIpaBa, a sIK
aBTOHOMHY VI HOPMaTMBHO 3Ha4yIly Trajly3b MpaBa, 110 (YHKIIOHye Ha IlepeTuHi
Jep>XaBHOTO CyBepeHiTeTy, PWMHKOBOI iHTerpailii, KOHCTUTYLIVIHMX I[iIHHOCTeV i
TpaHCHauiOHaano‘l' Koopm/IHaui'l'.

Y cTaTTi peKOHCTPYIOIOTBCS 3acay KJIaCMYHOT JIOKaJTi3alliIHOT MOAesIi, BIAIIOBITHO 10
4KOI KOXHe IIPMBaTHOIIpaBOBe BiHOIIEHHS Ma€ OO €KTMBHMI 3B'S30K i3 IIeBHUM
MIPaBOIOPSAKOM, IO BU3HAYAETbCS uepe3 KOJI3iMHI HPUB S3KM, 30KpeMa HOMIlVIb,
IPOMAJISTHCTBO, 3BUYaliHe Miclle MpoXXMBaHHSA a0 Miclle BMKOHAaHHS 3000B’s3aHHA. Y
Me)Kax IIi€l Mofesli KOJI3iiHi HOpMM (PYHKIIOHYBa/IM SIK HeWTpaIbHI KOOPOVHALIiVIHI
MexaHi3MI, TOK/IMKaHi 3abe3meunTnt mependavyBaHICTh, IIPaBOBY BU3HAYEHICTh Ta
MDKHapOAHY Y3TOIPKeHICTh CyIOBUX PillIeHb.

ITokasaHo, 1m0 y XX CTOJITTI TaKa MeTOHOJIOTiYHA HeMTPaIbHICTh 3a3Hajla iCTOTHOL
TpaHcdopMaliil Iif], BIUIMBOM PO3BUTKY COLIIQJIBHOI Aep>KaBy, 3aXMUCTy IIpaB CIIOXMBAYiB i
IpalliBHMKIB, a TAKOX PO3IIVPEeHH: TpaHCHaIllOHaJIbHOI TOPTiBil. YHaco1aoK poro MIIplIl
fdemaii Oitblle MaTepiasisyBajiocsi depe3 3aCTOCYBaHHS  IMIIEpPAaTMBHMX  HOPM,
3acTepeXXeHHs PO ITyOIivHMIT MOPSAMOK 1 3aXVICHI KOJi3iviHi mpwB a3k, AKi iHTerpyoTh
MipKyBaHHS COILiaJIbHOI CIIPaBeJIMBOCTi, KOHCTUTYIIVIHMX ITPaB 1 peryyIssTOpHOI HOJITUKN
Y KOJIi3iViHO-TIpaBOBe PeryJIIOBaHHSI.

Oco0mmBYy yBary npujiieHo BIUIVMBY €BPOIIeVICHKOI iHTerpallii, sika Bxrounsia MITpIl
710 HajIHaITiOHAJIbHOT'O Ta KOHCTUTYIIIIHO OaraTopiBHEBOIO IPaBOBOIO MOPSAKY. Y cTaTTi
3pobsieHO BUCHOBOK, Mo cydacHe MIIpIl iHTerpye KOHCTUTYLiVIHY 4YyTJIMBICTB,
peryJIaToOpHy IHY4YKiCTh, aBTOHOMIIO BOJII CTOPIH 1 HagHaI[lOHaJIbHY KOOPHMHALIiIO, 110
JTO3BOJIA€ IIOEMHYBATY IPaBOBY BU3HAYeHICTh i3 HOPMaTVBHOIO aJallTMBHICTIO B yMOBaXx
Aeraiti OUTBII B3a€MOIIOB’ I3aHOTO IIPABOBOTO ITOPSIKY.

Karouo8i caoBa: mixuapoone npubamue npabo (MIIpll), ®Ppiopix Kapa con Cabinvi,
Koaisitine mnpabo, koai3itHi npub’asku, eBponeticoka iHmeepayis, aBmonomis Boai CMOpIH,
baeamopibrebuil npabobuii nops0oK.

Introduction. Private international law (PIL) occupies a unique position within
modern legal systems as it governs cross-border private relationships and determines the
applicable legal order in situations involving multiple jurisdictions. German legal
scholarship has played a decisive role in shaping the conceptual and methodological
foundations of this field [3, p. 42].

The intellectual origins of contemporary conflict-of-laws theory are deeply rooted in
nineteenth-century German legal science. However, subsequent socio-economic
developments, globalization, and European integration have significantly transformed
traditional doctrinal constructions. This article aims to reassess the evolution of German PIL
by analyzing its classical foundations and its modern transformations within the European
legal order.

German legal thought has traditionally emphasized systematic coherence, conceptual
precision, and philosophical depth. The historical school of law, emerging in the early
nineteenth century, argued that legal norms evolve organically within a particular cultural
and social context [7, p. 855].

Within this intellectual framework, PIL was not conceived as an arbitrary set of
jurisdictional rules but as a logically structured system designed to identify the legal order
most closely connected to a specific legal relationship.
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The methodological pillars of German PIL include: conceptual classification of legal
relationships, systematic interpretation of legal norms, neutrality of conflict rules,
commitment to international legal harmony [6].

These features established a doctrinal model that would influence not only continental
Europe but also comparative conflict-of-laws scholarship worldwide.

The aim of the article is to analyze the historical evolution and contemporary
transformation of private international law, with particular emphasis on the development
of German conflict-of-laws doctrine from Savigny’s localization theory to the modern
multilevel framework shaped by European integration, constitutionalization, and
transnational regulatory interdependence.

Literature Review. The theoretical foundations of PIL were significantly shaped by
the works of Friedrich Carl von Savigny, whose localization theory established the classical
methodological framework of conflict-of-laws reasoning. Savigny’s concept of the “seat” of
a legal relationship became the cornerstone of continental European PIL and influenced
subsequent doctrinal developments across Europe [14].

Further development of German conflict-of-laws doctrine is associated with the works
of Ernst Kegel, Gerhard Kegel, and other scholars who introduced functional and policy-
oriented approaches into PIL. Their research emphasized that conflict rules are not entirely
neutral and must account for regulatory objectives, social interests, and considerations of
justice [5].

Contemporary scholarship increasingly focuses on the Europeanization and
constitutionalization of PIL. Researchers such as Jan von Hein, Christian von Bar, and Ulrich
Magnus analyze the impact of European Union regulations on jurisdiction, applicable law,
and the harmonization of conflict rules within the EU legal order. Particular attention is
devoted to the interaction between PIL, fundamental rights, and supranational governance.

Recent academic discussions also address the influence of globalization, digitalization,
and transnational commerce on the evolution of conflict-of-laws methodology. Modern
studies highlight the growing importance of party autonomy, overriding mandatory
provisions, legal pluralism, and the principle of the closest connection in contemporary PIL
[1].

Results and Discussion. Friedrich Carl von Savigny (1779-1861) is widely regarded
as the architect of modern PIL. In his monumental work System of the Present Roman Law, he
proposed that each private legal relationship possesses an inherent “seat” (Sitz des
Rechtsverhéltnisses), which determines the legal system most naturally connected to it.
Unlike earlier territorial approaches, Savigny’s model sought objective criteria for
identifying the applicable law. Conflict rules were not intended to advance national
interests but to locate the legal system with the closest connection to the disputed
relationship. This approach marked a significant departure from sovereignty-based
thinking and introduced a universalist dimension into conflict-of-laws methodology.

The localization theory represents a systematic attempt to construct PIL as a coherent
and autonomous legal discipline grounded in objective methodological principles. At its
core lies the proposition that every private legal relationship is inherently connected to a
particular legal order, and that this connection can be rationally identified through juridical
analysis [15].

The central category of the theory is the “seat” (Sitz) of the legal relationship. This
concept does not refer to physical territory in a purely geographical sense, nor does it simply
reflect the forum’s authority. Instead, it denotes the normative center of gravity of the legal
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relationship — the legal system to which the relationship most naturally belongs according
to its internal structure.

The seat is determined by examining the legal nature of the relationship. Different
categories of private law relations possess distinct structural characteristics, and these
characteristics point toward specific connecting factors, in particular:

—Personal status is connected to domicile or habitual residence;

—Rights in rem are connected to the location of the property (lex rei sitae);

—Contractual obligations are linked to the place of performance or closest connection;

—Succession may be connected to nationality or last habitual residence.

Thus, the seat is not chosen arbitrarily; it is deduced from the intrinsic juridical logic
of the relationship.

Within this framework, conflict-of-laws rules are conceived as secondary or meta-
norms. They do not regulate substantive conduct directly. Instead, they serve a coordinating
function by identifying the applicable legal system.

A fundamental characteristic of this approach is neutrality. Conflict rules are not
instruments of national preference or policy enforcement. They are methodological devices
intended to secure coherence and international harmony of decisions. The aim is that courts
in different jurisdictions, when confronted with the same factual situation, should ideally
designate the same applicable law.

This neutrality differentiates localization theory from unilateralist or sovereignty-
based models, where the forum prioritizes its own legislative interests [4].

A key theoretical innovation lies in the departure from rigid territorialism. Earlier
doctrines often treated the applicability of law as an extension of sovereign power over
territory. Under such views, the forum’s law prevailed by virtue of state authority.

Localization theory reorients the inquiry. The decisive question is not: “Which
sovereign has authority?” but rather: “To which legal order does this relationship
objectively belong?” The analysis shifts from political control to juridical structure.

In this sense, the theory promotes a depoliticized understanding of PIL. It assumes
that legal systems coexist within a broader community and that cross-border disputes
require coordination rather than competition.

The localization approach depends on systematic categorization of legal relationships.
It presupposes that private law can be divided into coherent fields — family law, property
law, obligations, succession — each governed by characteristic connecting factors.

This structural classification performs two functions:

1. It enhances predictability and legal certainty;

2. It enables the construction of a logically ordered conflict-of-laws system.

Such systematic coherence remains visible in modern codifications and European
regulations, particularly in the structured articulation of connecting factors and exceptions.

Although classical localization theory often relied on predetermined connecting
factors, its deeper logic anticipates the modern principle of the “closest connection.” The
search for the seat essentially represents an inquiry into which legal system exhibits the
most significant relationship to the dispute [8].

The closest-connection principle operates on two levels:

—Formal level: identification of connecting factors (domicile, location, performance);

—Substantive level: assessment of the relationship’s normative center of gravity.

This dual structure reveals that localization is not mechanical but analytical.
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A further structural element of the theory is its universalist aspiration. It assumes that
legal systems share sufficiently analogous conceptual foundations to permit mutual
recognition and application of foreign law.

The objective of international harmony of decisions implies that: similar disputes
should lead to similar applicable laws regardless of forum; the choice-of-law process should
not distort substantive justice; courts should respect foreign legal systems as equal
participants in a transnational legal order [1].

This universalist orientation represents a normative commitment to cooperation rather
than dominance. The conceptual strengths of localization theory include: systematic
coherence; predictability; neutrality; structural rationality; compatibility with legal
pluralism. By separating conflict rules from substantive regulation, the theory preserves
analytical clarity and doctrinal precision.

Despite its coherence, localization theory faces structural limitations in contemporary
legal reality: it assumes equivalence among legal systems; it underestimates regulatory
policy conflicts; it abstracts from constitutional and human rights considerations; it
struggles with digital and deterritorialized relationships.

Consequently, modern PIL modifies classical localization through: mandatory rules;
public policy exceptions; party autonomy; supranational harmonization. However, these
developments often operate as corrective layers rather than replacements. The structural
core — the search for the most appropriate legal system —remains intact.

Even in an era of globalization and multilevel governance, the localization theory
provides the foundational grammar of conflict-of-laws reasoning. Whether expressed as
“closest connection,” “most significant relationship,” or structured connecting factors, the
underlying inquiry continues to revolve around identifying the legal system that constitutes
the normative center of the dispute.

Thus, the theory should be understood not as a static historical doctrine but as a
structural paradigm adaptable to contemporary regulatory complexity.

Savigny distinguished between various categories of legal relationships, such as:
personal status, property rights, contractual obligations and family relations. For each
category, he identified specific connecting factors designed to reflect the internal logic of the
relationship. This structural differentiation laid the groundwork for modern codifications
of conflict rules and influenced subsequent legislative developments across Europe.

Although Savigny’s theory established a coherent and elegant system, critics argued
that it was overly abstract and insufficiently responsive to socio-political realities.

Twentieth-century German scholars, particularly Ernst Kegel, advocated a more
policy-sensitive approach. They emphasized that conflict rules cannot be entirely neutral;
they inevitably reflect value judgments and regulatory objectives.

The functional approach suggested that the purpose of substantive norms should
influence choice-of-law decisions, fairness and predictability must be balanced and state
regulatory interests may justify deviations from strict localization. This reorientation
introduced a degree of flexibility into German PIL while maintaining systematic rigor [13,
p. 740].

Modern German doctrine increasingly recognizes party autonomy as a central
principle in contractual relations. The freedom of parties to choose the applicable law has
become a cornerstone of European PIL, particularly under the Rome I Regulation. This
development illustrates the transition from rigid territorialism to regulatory pluralism.

The integration of European Union law has fundamentally reshaped national systems
of PIL. Key legislative instruments include: Regulation (EU) 593/2008 (Rome I) [10],

ISSN 3083-7979



XKypnan Mi>kaapogHoro Ta €BponerncbKoro mpasa, 2026. Bunyck 1

Regulation (EC) 864 /2007 (Rome II) [11], Regulation (EU) 1215/2012 (Brussels I Recast) [12].
These instruments have harmonized significant areas of jurisdiction and choice-of-law
rules, reducing fragmentation across Member States.

German legal scholarship has actively contributed to the interpretation and
development of these regulations, ensuring doctrinal continuity while adapting to
supranational governance structures.

Recent scholarship highlights several emerging tendencies: increased reliance on
flexible connecting factors, growing importance of overriding mandatory provisions,
interaction between human rights law and conflict-of-laws principles, digitalization and
cross-border online transactions. Moreover, globalization has intensified dialogue between
European and non-European conflict-of-laws systems, leading to a more transnational
perspective.

The structural principles of German PIL have significantly influenced legislative
reforms in Eastern Europe, including Ukraine. Concepts such as the “closest connection”
principle and structured categorization of conflict rules demonstrate the enduring impact
of German scholarship [9].

Conclusions. Thus, the evolution of PIL demonstrates a gradual transition from the
classical model of neutral conflict-of-laws regulation to a modern multilevel and
normatively sensitive approach. A decisive influence on the formation of classical doctrine
was exerted by the theory of Friedrich Carl von Savigny, who laid the foundations of the
localization approach, according to which every private legal relationship possesses its own
“seat” and should be governed by the legal order with which it is most closely connected.
The system of bilateral conflict-of-laws rules proposed by Savigny established a universal
methodology for determining the applicable law and became the cornerstone of modern
conflict of laws.

At the same time, the development of international commerce, social regulation, and
the constitutionalization of private law revealed the limitations of a purely formal approach
to the localization of legal relationships. Contemporary PIL increasingly takes into account
the substantive consequences of the choice of applicable law, the necessity of protecting
weaker parties, and the principles of legal certainty, predictability, and the balance between
private and public interests. An important role in this transformation has been played by
European integration and the harmonization of conflict-of-laws regulation within the
European Union, which contributed to the emergence of a supranational and multilevel
legal order.

Consequently, modern PIL does not reject Savigny’s classical legacy but rather adapts
it to the conditions of an increasingly globalized legal environment. While preserving the
fundamental principles of localization and the search for the closest connection,
contemporary conflict-of-laws methodology combines party autonomy, flexible connecting
factors, constitutional values, and mechanisms of transnational coordination, thereby
ensuring a balance between legal certainty and justice in the regulation of cross-border
private legal relations.
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ALGORITHMIC DISCRIMINATION AS A THREAT TO DIGITAL HUMAN
RIGHTS: A THEORETICAL AND LEGAL DIMENSION

The article investigates the issues regarding the protection of digital human rights in
the context of the rapid implementation of artificial intelligence systems and automated
decision-making within the public sector. Particular emphasis is placed on the emergence
of a new phenomenon — algorithmic discrimination, which poses a serious threat to the
principle of equality and creates unprecedented challenges for traditional anti-
discrimination mechanisms. Algorithmic discrimination is defined as a latent, unintentional
form of unfair or biased treatment towards an individual or a group of individuals
possessing one or more protected characteristics, which is caused by the functioning of
automated decision-making systems and lies in the large-scale and self-reinforcing
restriction of their rights as a result of processing historically biased source data or applying
neutral proxy variables.

The article identifies and analyses the key characteristics of this phenomenon: the
latent nature and insufficient transparency of the operation of algorithms, which hinder the
detection of biased treatment until the violations acquire a systematic character; the absence
of intent to restrict the rights of a specific individual or group of individuals, as well as the
predominantly indirect nature of algorithmic discrimination; the use of proxy variables,
which have a neutral character but, due to existing historical biases in society, can lead to
unequal treatment; intersectionality or its cross-cutting nature, caused by the combination
of several protected characteristics; a significantly accelerated and large-scale character
compared to the traditional understanding of discrimination, caused by the automation of
decision-making, as well as the "feedback loop", whereby the operation of algorithms
further amplifies the existing unfair treatment of certain protected groups within society.

The article demonstrates that the opacity of algorithms precludes the effective
application of the classical standards for the allocation of the burden of proof under Article
14 of the ECHR, as it deprives the applicant of the tools necessary to establish a causal link
between the source data, algorithmic processes, and discriminatory treatment. The study
also substantiates the necessity of expanding the human rights protection doctrine and
adapting the approaches of the ECtHR, incorporating the concept of "explainable artificial
intelligence", in order to guarantee equitable protection against algorithmic bias.

Keywords: human rights, digital rights, artificial intelligence, digitalisation of international
law, European Court of Human Rights, algorithmic discrimination.
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JIabuk AHacracif. AJIropuTMidHa IMCKpUMiHaIlisA sIK 3arpo3a oudgpoBuM IIpaBaM
JIIOIVHW: TeOPEeTUKO-IIPaBOBUI BUMIp.

Y cratTi DOoCIiIKy€eThes ITpobiieMaTKa 3aXMUCTy UM POBYIX IIpaB JIFOAVHN B YMOBaX
CTPIMKOTO BOPOBa/l)KeHHs CHCTeM IITY4YHOI'O iHTeJIeKTy Ta aBTOMaTVU30BaHOT'O IIPUHSATTS
pillleHb y myOsiyHMI ceKTOp. AKIIEHTOBAHO yBary Ha BMHMKHEHHi HOBOTO sBUIA —
aJITOPUTMIYHOI AMCKPUMIHALII, 1110 CTAHOBUTL CEPVO3HY 3arpo3y IIPUHIINILY PiBHOCTI Ta
CTBOpPIOE  OesmperieeHTHI BUKIMKM IS TPaguIliHMX  aHTUIVMCKPVMIHAIIIVHMIX
MexaHi3MiB. CdopMyIIbOBaHO BU3HaYeHHS aJlfOPUTMIYHOI IVICKpUMIHALLil SIK IIPYXOBaHOI,
HeHaBMUCHOT POpMI HeCIIpaBeJIMBOrO Ui yIepeIKeHOTo CTaBIeHHs 10 0cobm abo rpymm
0ci0, sKi BOJIOAIIOTH OFHi€I0 UM KUIPKOMAa 3axMIIEHVMM O3HaKamy, IO CIpUYMHeHa
dpyHKIIOHYBaHHSAM CUCTeM aBTOMATWM30BAaHOIO IPUVHSATTS pillleHb, $Ka IIOJISITa€E y
MacIITaOHOMy Ta CaMOINICIJIIOBAaHOMY OOMeXXeHHI IXHiX IIpaB BHACJIOK OOpoOKM
iICTOPMYHO yHepemKeHMX BUXIOHMX AaHMX YU 3aCTOCYBaHHA HEUTPaJIbHMX IIPOKCi-
3MiHHUX.

Y craTTi BOKpemsieHO Ta MpoaHaIi30BaHO KJIFOYOBi 03HaKM IIbOTO ABUIIA: JIATEHTHVIV
XapakTep Ta HEOOCTaTHS IIPO30pPicTh PoOOOTM aIrOpUTMIB, $Ki II€pPeIIKOKAIOTh
BUSIBJIEHHIO YIIePeKeHOTO CTaBJIeHHs, IIOKM IOPYIIeHHs He HaOyaoyThb CrCTeMaTUIHOTrO
XapaKTepy; BiZICYTHICTb YMMCITy Ha OOMeXXeHHs IIpaB KOHKPeTHOI ocoOM 4m rpymu ocib, a
TaKOX IlepeBaXHO HeIpsIMUI XapaKTep aJIfOPUTMIYHOI IVCKpUMiHAallil; BUKOPVCTaHHSA
IIPOKCI-3MIHHMX, SKI MalOTh HeMTPaJIbHUI XapaKTep, IIpOoTe Yepes iCHYI0Ul B CYCIIJIbCTBI
ICTOpWYHI yIIepeKeHHs MOXYTb IIPU3BOAUTH 10 HEPiBHOI'O CTaBJIeHHS; IHTePpCeKIIIVIHICTh
abo IepexpecHNII XxapaKTep, 3yMOBJIEHNT TTO€HAHHAM KiJIbKOX 3aXVIIIEHNX 03HAK; CYTTEBO
NPUIIBVAIIEHNII Ta MacIITaOHMY XapaKTep IMOPIBHSHO i3 TPagWIIiIHMM pPO3yMIiHHSIM
AVICKpVIMiHAIIil, 3yMOBJICHWUVI aBTOMaTM3aLli€0 IIPUVIHATTS pillleHb, a TaKOX «3BOPOTHOI
IeTJli», IpU SIKOMYy poOoTa aJIrOPUTMIB Ile OuIbIle MiACWITIOE iCHYIOUy B CYCIIUIBCTBi
HecIIpaBeJIVBICTb IIOBOAKEHH: 11010 OKPeMMX 3axXMIIeHVX IPYIL

JloBezieHo, 1110 HeIIPO30PiCTh aJIFOPUTMIB YHEMOXJIMBIIIOE epeKTVBHe 3aCTOCyBaHHS
KJIaCMYHMX CTaHIApPTiB IIOKJIaleHHs TAraps J1oKasyBaHH:A 3a crarrero 14 €KIUI, ockibkm
11030aBJIsie 3asiBHMKA iHCTPYMEHTIB /I BCTaHOBJIEHHS IIPUYMHHO-HACIIIKOBOTO 3B'S3KY
MDK BUXIOHVMM JaHVUMM, aJITOPUTMIYHMMM HOpoLecaMy Ta OUCKPMMIiHAIIVTHUM
roBoKeHHsIM. OOIpyHTOBaHO HEOOXimHICTh pO3MIMpeHHs MPaBO3aXVCHOI JOKTPVHN Ta
apanTanii miaxomis €CIUI 3 ypaxyBaHHSM KOHIIEMIIi «IIOSICHIOBAHOTO IIITyYHOTO
iHTesleKTy» 3aIIsi TrapaHTyBaHHS CIpaBeJIMBOrO  3axWUCTy Bif aJrOpUTMIYHOL
yIHepeIKeHOCTI.

KatouoBi caoBa: npaba aodunu, yugpobi npaba, wmyunuil inmesexm, yugpobizayis
MiXKHApoOH020 npaba, €6poneticokuii cyo 3 npab A100UHU, AAL0PUMMIYHA OUCKPUMIHAYLA.

Introduction. Today, the global community faces previously unknown challenges
associated with rapid digitalisation, which has permeated virtually all spheres of social life.
Originating in business and the information technology sector proper, this process has
gradually extended to the public sector, precipitating significant transformations in classical
approaches to public administration and the field of public services. It is also important to
note the large-scale impact of digitalisation on the private life of individuals, their everyday
routines, leisure, and communication with one another. On the one hand, emerging
technologies have significantly simplified the implementation of certain human rights, such
as the right to freedom of expression or the right to access information, the exercise of which
has become easier due to the availability of digital devices and access to the Internet. On the
other hand, human activity in the virtual environment has rendered individuals more
vulnerable in matters concerning the protection of private life, personal data, security,
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equality, and non-discrimination.

Statistics for 2025 demonstrate the exceptionally rapid pace of digitalisation and the
implementation of artificial intelligence technologies. According to data from the Ministry
of Digital Transformation, the overall level of digital literacy among the population of
Ukraine has increased significantly over the past five to six years. In particular, the
percentage of surveyed Ukrainians who have not acquired any digital skills decreased from
15 per cent in 2019 to 4 per cent in 2025. At the same time, the proportion of respondents
possessing basic digital skills grew by 10 per cent over the same period [1].

With regard to the use of artificial intelligence, a study conducted by the Kyiv
International Institute of Sociology produced the following findings: 64 per cent of the
surveyed Ukrainians do not use Al at all (12 per cent of them are entirely unaware of its
existence, whilst 52 per cent are familiar with it but utilise it in neither their professional nor
private lives). Among the 26 per cent of respondents who are aware of and have practically
applied artificial intelligence technologies, only 12 per cent actively integrate them into their
daily lives [21]. Thus, despite the fact that more than 10 per cent of the survey participants
have never heard of the existence of Al, a significant proportion of the population is
currently gradually using it in their work or daily lives.

It is noteworthy that half of the surveyed Ukrainians have, at least once in their lives,
made a decision based on responses generated by an Al assistant [1]. Such statistics appear
rather alarming, particularly where such conclusions affected the exercise of rights,
freedoms, or legitimate interests. In particular, the issue of the use of artificial intelligence
systems in the administration of justice has become quite acute today. For instance, in July
2024, the Superior Court of Cabarrus County (North Carolina, USA) examined the issue of
imposing disciplinary liability on a lawyer who had utilised ChatGPT during the
preparation of procedural documents in a case. In the course of the proceedings, the court
discovered citations and conclusions generated by artificial intelligence, purportedly drawn
from judicial decisions which, at that time, did not exist at all [9]. A similar issue was also
identified in a judgment of the Federal Circuit and Family Court of Australia of August
2024, in which the Court established a breach of the rules of professional ethics by a lawyer,
following which a restriction on the practice of law was imposed upon him. The
aforementioned violation consisted in the fact that the lawyer had submitted to the court a
list of extracts from judicial decisions and precedents in cases similar to the one being heard;
however, this list had been entirely generated by artificial intelligence [3].

Unfortunately, such instances are increasingly encountered in the practice of foreign
courts. Domestic judicial practice has been no exception regarding the delegation by parties
to the proceedings of their duties concerning the formulation of legal conclusions,
arguments, and the substantiation of legal positions, including to Al assistants. For instance,
in the ruling of the Administrative Cassation Court within the Supreme Court of 15 January
2026 in case no. 240/14153/24, the Court pointed to purportedly established legal
conclusions of the Grand Chamber and the Supreme Court, specifying case numbers and
dates of judgments, which had been cited in the cassation appeal lodged by the Main
Directorate of the Pension Fund of Ukraine. The court’s attention was drawn to the fact that
the cited legal conclusions of the Grand Chamber of the Supreme Court corresponded so
closely to the appellant’s position that they appeared implausible. Following a thorough
verification, it transpired that the analysed argumentation was a manifestation of so-called
Al "hallucinations", whereby the system presents generated responses as authentic,
corroborating them with references to fictitious sources [22; 20, c. 4].

The aforementioned examples demonstrate the necessity for the adequate legal

ISSN 3083-7979



XKypnan Mi>kaapogHoro Ta €BponerncbKoro mpasa, 2026. Bunyck 1

regulation of the relations arising in connection with open access to artificial intelligence
technologies and their large-scale implementation in the field of public administration. It is
evident that the absence of ethical norms and clear legislative restrictions in this field may
precipitate unjustified interferences with an individual’s private life and the violation of
their fundamental rights. One manifestation of such violations may be identified as
algorithmic discrimination — a recently emerged phenomenon, directly linked to
automated decision-making processes. The present paper endeavours to examine the
concept and characteristic features of algorithmic discrimination, as well as to identify the
key issues precluding its complete elimination.

The objective of the article is a comprehensive theoretical and legal analysis of the
essence and key characteristics of algorithmic discrimination as a novel challenge to digital
human rights in the context of the development of artificial intelligence technologies.

Literature Review. The issue of the impact of automated systems on the
implementation of fundamental human rights and freedoms is the focus of attention for a
broad range of domestic and foreign scholars. The foundational principles for
understanding the hidden nature of algorithms and the '"black box" concept were
established in the works of researchers such as F. Pasquale, C. O’Neil, and L. Edwards. The
specific features of the transformation of European anti-discrimination law under the
influence of artificial intelligence technologies have been comprehensively examined by F.
Zuiderveen Borgesius, R. Xenidis, and M. Veale. Their works demonstrate the
ineffectiveness of classical human rights protection mechanisms in combating algorithmic
bias. Furthermore, particular attention has been devoted to the issue of algorithmic
discrimination by J. Adams-Prassl, R. Binns, A. Kelly-Lyth, N. Rébé, B. L. Garrett, C. Rudin,
and others.

With regard to domestic scholars, the issue of algorithmic discrimination has been
partially addressed in the works of O. Orlov, Yu. Hurtovyi, S. Karandin, Yu. Tkach, V.
Odnokolov, T. Petrenko, and others.

At the same time, it is essential to note that the overwhelming majority of studies focus
on the technical and ethical aspects of the functioning of artificial intelligence. Meanwhile,
issues concerning the legal nature and distinctive features of algorithmic discrimination
remain insufficiently explored.

Results and Discussion. It is important to note that the phenomenon of algorithmic
discrimination has emerged relatively recently. Nevertheless, contemporary research
demonstrates its significant negative impact on the ability of certain social groups, united
by a particular protected characteristic, to fully realise their fundamental rights and
freedoms on an equal footing with others. Algorithmic discrimination is exceedingly
difficult to identify: often, certain patterns become discernible only when they acquire a
large-scale character. Regrettably, expectations regarding the absolute objectivity of
automated decision-making have proven unfounded. The practice of applying Al systems
has confirmed that algorithms are also susceptible to discrimination. Scholars attribute this
issue to two categories of causes. The first is identified as the fact that algorithmic systems
can inherit bias from a human operator, as source data frequently contain stereotypes, the
under-representation of a particular group, or the intentional provision of incomplete or
erroneous data. The second cause pertains to the operation of the systems themselves, which
may disregard the metrics of small minority groups in order to generate more accurate
results for the overall sample [16, c. 1]. Scholars cite the COMPAS (Correctional Offender
Management Profiling for Alternative Sanctions) software, implemented in certain states of
the United States, as a prominent example of biased treatment. The system is frequently
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accused of bias on the grounds of race and gender, which results in more frequent refusals
of early release from serving a sentence for black individuals compared to white individuals,
as well as for men in comparison to women [14, c. 2]. A study carried out in California in
2021 revealed significant disparities in the treatment of individuals of different races
concerning the provision of mortgage loans. The analysis of the responses, which were
based on underwriting algorithms, demonstrated alarming statistics: prospective borrowers
of colour were refused loans 40 to 80 per cent more frequently than white applicants. A
similar issue was also identified during the monitoring of a programme used by the United
States healthcare system on a commercial basis to determine the morbidity risk within the
population. The primary criterion was financial healthcare expenditure: higher expenditure
indicated a higher morbidity risk. However, the analysis of the practical application of the
respective software revealed a systemic error that significantly underestimated the needs of
African Americans. Their lower medical expenditure was more frequently attributable to
low income, an inferior quality of medical care, and other factors, rather than to a lower
morbidity risk [4]. The aforementioned examples demonstrate the prevalence of the
phenomenon of algorithmic discrimination, which engenders high risks of human rights
violations as a consequence of the use of automated decision-making systems.

In the works of foreign legal scholars, algorithmic discrimination is defined as unfair
or biased treatment towards a group of individuals possessing a certain common
characteristic, caused by the application of artificial intelligence technologies in decision-
making processes [15, c. 3]. At the same time, it should be noted that such an interpretation
is incomplete and fails to fully reflect the legal nature of this phenomenon. In order to better
understand it, we shall first outline the key characteristics of algorithmic discrimination, on
the basis of which we will be able to formulate its most comprehensive definition.

The first characteristic of algorithmic discrimination, which has already been
mentioned above, should be considered its hidden, latent nature. This feature is frequently
elucidated through the term artificial intelligence "black box", which demonstrates the
problem of understanding algorithms and the explainability of the decisions adopted.
Unlike traditional forms of discrimination, where the inequality of treatment or the
unreasonableness of an adopted decision is obvious, algorithmic bias or unfairness is
considerably more difficult to identify. This is associated with the low predictability of
automated decisions: it is often exceedingly difficult or even impossible to foresee the
conclusion the system will reach as a result of processing the source data. In this regard,
theorists distinguish two models of comprehensible artificial intelligence: interpretable and
explainable Al. The former entails the provision of clear information regarding the logic of
the algorithms and the decision-making process, that is, precisely which source data are
taken as a basis and how the system for their processing operates. The latter model entails
the explainability of the adopted decision post factum [8, c. 2].

The European Union was among the first to take significant steps towards ensuring
human rights in automated decision-making processes that produce legal effects. Thus, the
General Data Protection Regulation enshrines the vital principle of transparency in the
activities of authorised entities (Recital 39), the right of the data subject to be informed about
the use of automated systems when decisions are made concerning them, the logic involved,
the impact of such decisions, and their possible consequences (Article 15(1)(h)), as well as
the right not to be subject to a decision based solely on automated processing and the right
to challenge it (Article 22) [12]. With the entry into force of the 2024 EU Artificial Intelligence
Act, the ‘right to an explanation of individual decision-making” was established. It provides
an individual, in respect of whom a decision has been taken using 'high-risk' artificial
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intelligence systems, with the opportunity to request clear and meaningful explanations of
the role of the artificial intelligence system in the decision-making procedure and the main
elements of the decision taken (Art. 86) [13].

It is interesting that such a latent character of algorithmic discrimination gives rise to
significant procedural obstacles in protecting the human right not to be subjected to
discrimination. Indeed, according to the case-law of the European Court of Human Rights,
the burden of proof regarding the existence of discriminatory treatment rests with the
applicant [11, c. 280]. Only in rare cases, when a certain sphere falls within the exclusive
competence of state authorities, or where proving discrimination appears impossible or
excessively difficult, can this burden be shifted to the Government of the State accused of
violating Article 14 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (the Court reached such a conclusion in the cases of Anguelova v. Bulgaria, Cinta
v. Romania, etc.) [6; 7]. The 1950 Convention or the protocols thereto do not explicitly
enshrine a prohibition of algorithmic discrimination, which leads to the conclusion that the
rules of proof established for Article 14 of the ECHR apply. This, in turn, creates legal gaps
in cases where the operator of Al systems themselves cannot explain the logic behind the
operation of the algorithms. The ‘black box” model effectively deprives the applicant of the
opportunity to prove inequality of treatment compared to other persons, as it cannot ensure
the transparency of the causal link between the unfair treatment and a specific protected
characteristic of the individual. In this context, the question arises as to whether the
Strasbourg Court is ready to depart from its traditional approach to proof in order to ensure
and protect individual rights related to the operation of Al systems — a question that
remains open today.

Despite existing international legal guarantees, the ‘black box” problem persists, as in
the operation of most modern automated decision-making systems, the analysis of factual
data constitutes only a part of the respective operation. The other part consists of prediction,
on which individual decisions affecting the exercise of a person's rights and freedoms are
often based [5, c. 224]. Either way, the only component that can realistically be clearly
regulated is the input data. However, even strict control over the content of the inputted
information is not the lever that can eradicate algorithmic discrimination. The input data
may not explicitly contain criteria that cause unequal treatment, but certain structural biases
that have developed historically may be embedded within it [10, c. 3]. This leads us to the
next characteristic feature of algorithmic discrimination, which is the absence of intent to
commit it.

Researchers in this field point out that the most common type of discriminatory
treatment caused by the operation of artificial intelligence is precisely indirect
discrimination. It results from a general state policy implemented without taking into
account the needs or specific characteristics of particular social groups. The relevant
generalised data, which primarily reflect the needs of the dominant category of the
population, become the basis for the operation of algorithms, thereby causing
discriminatory treatment towards minorities. Given that intent is a purely human
characteristic, it would be unfair to define algorithmic discrimination as intentional in every
case. An exception to this rule could only be the deliberate programming of algorithms to
process input data differently depending on a specific characteristic of a person (for
example, sex or racial origin). Evidently, such actions are quite rare and significantly
simplify the procedure of proving discriminatory treatment. However, indirect
discrimination occurs most frequently, driven by historical biases, as previously mentioned,
or by incorrect labelling or imbalanced sampling, which indirectly lead to an unfair decision
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or treatment [2, c. 150]. The lack of transparency in the operation of algorithms only
exacerbates the problems of proving indirect algorithmic discrimination, as the motives for
the decision taken, its grounds, and the actual reasoning and processing that made the
adoption of such a decision possible become unclear.

Another important characteristic of algorithmic discrimination, which is closely
related to the previous one, is the use of proxy variables in the machine learning process.
Thus, in most cases, the operator does not embed specific protected characteristics into the
operation of algorithms, such as social origin, gender, racial or national origin, but uses
criteria that at first glance are completely free from bias. At the same time, a deeper analysis
of the practice of their application may reveal unequal treatment in respect of a certain social
group. Such neutral criteria may relate, for example, to a person’s place of residence, their
postcode, etc., from which their nationality or race can be inferred; career breaks (especially
if they are of approximately the same duration), which may indicate childcare leave (hence,
the data subject is female), and others [19, c. 13]. Thus, the use of proxy variables further
complicates the process of proving discriminatory treatment in the absence of explicit
protected characteristics embedded into the operation of algorithms.

The next feature is the intersectionality of algorithmic discrimination. The current
regulatory framework governing the prohibition of discrimination, at both national and
international levels, focuses on a single protected characteristic. That is to say, when
speaking of unequal treatment, we usually mean sex, skin colour, religious beliefs, political
opinions, or location, etc. In the operation of automated decision-making systems, such an
approach loses its relevance, and existing human rights protection mechanisms are no
longer capable of fully guaranteeing justice for individuals endowed with multiple
protected characteristics. Despite the fact that artificial intelligence technologies are
inherently self-learning, they were nonetheless primarily shaped by humans and reflect
existing social relations, which are complex in nature and cannot be artificially structured
into layers or groups depending on a specific trait. Possessing characteristics such as age,
sex, or skin colour, an individual may become a victim of so-called ‘intersectional’
discrimination, which is based on a combination of several characteristics [17, c. 740]. For
instance, in the judgment of the Grand Chamber of the Court of Justice of the EU of 18 March
2014 in the case "Z v A Government Department, The Board of Management of a
Community School", the Court found no discrimination against a woman with a disability
who was refused maternity leave. Her disability was caused by the absence of a uterus,
which compelled her to resort to surrogacy. Given that the woman was not pregnant, the
CJEU saw no violation in the refusal, separating such characteristics as sex and disability
rather than considering them in combination [18]. In this situation, a profound analysis of
the reasons that led to the inability to become pregnant and give birth to a child was not
carried out; that is, the existence of grounds for refusing to provide social guarantees led
indirectly to such a protected characteristic as the applicant’s disability. Undoubtedly, today
more than ever, there is a timely need to improve the system of legal guarantees and to
detail the regulation of the operation of algorithms in the context of multiple or
intersectional discrimination.

Another characteristic feature of algorithmic discrimination lies in its self-
reinforcement, which is referred to as the ‘feedback loop effect’. This feature demonstrates
structural errors that are embedded into the operation of artificial intelligence systems and
acquire an even greater scale in the course of their operation, leading to the deepening of
existing inequality. A vivid example of such self-justification is the deployment of software
designed to identify areas with a higher crime rate that require stricter control and the

ISSN 3083-7979



XKypnan Mi>kaapogHoro Ta €BponerncbKoro mpasa, 2026. Bunyck 1

presence of law enforcement officers. Learning from data obtained from the reports of police
officers who more frequently patrolled areas compactly populated by national minorities or
persons of a different racial or ethnic origin, the system automatically identified these areas
as more dangerous. In the prediction process, it was precisely these areas that were
classified as requiring stricter police supervision. Regardless of the fact that the crime rate
could be approximately the same across all monitored territories, it was precisely the greater
presence of law enforcement authorities that led to more frequent recording of offences in
these specific areas, which once again led to the confirmation of their ‘dangerous’ status [2,
c. 151]. In fact, the feedback loop effect is inherent in discrimination based not on system
errors, but on historical prejudices or stereotypes embedded within it, which are
characteristic of the society of a particular state or region. In other words, where unequal
treatment of members of a particular group already exists, the automation of decision-
making affecting the legal status of an individual further exacerbates this inequality.

Finally, it is worth mentioning such characteristics of algorithmic discrimination as its
scalability and automation. Compared to the bias inherent in a specific individual (for
example, an employer who refuses to employ members of national minorities, persons over
the age of 45, or single mothers), which is predominantly local in nature and affects the
interests of a small number of people, algorithmic injustice can take on a nationwide scale.
This is particularly the case when such biases occur in the operation of algorithms that make
decisions on the granting or denial of social benefits or loans, or within predictive justice,
which is becoming increasingly widespread with the development of information and
communication technologies and artificial intelligence.

Summarising the characteristics outlined above, we have concluded that there is a
need to expand the traditional doctrinal definition of discrimination to fully reflect the legal
nature and specific features of algorithmic discrimination. In view of this, we propose the
following definition. Algorithmic discrimination is a hidden, predominantly unintentional
form of unfair or biased treatment of an individual or a group of persons possessing one or
more protected characteristics, caused by the functioning of automated decision-making
systems, which consists in the large-scale and self-reinforcing restriction of their rights
resulting from the processing of historically biased source data or the application of neutral
proxy variables.

Conclusions. Thus, large-scale digitalisation and the rapid implementation of artificial
intelligence technologies in the fields of public administration, justice, business, and many
other areas have led to the formation of new challenges for international human rights law.
One of these is the phenomenon of algorithmic discrimination, which constitutes biased
treatment of persons possessing protected characteristics as a result of the implementation
of automated decision-making systems. On the basis of the research conducted, a number
of characteristic features have been identified that distinguish it from other types of
discriminatory treatment. These include: a) its hidden and predominantly indirect nature,
due to the insufficient transparency of algorithms programmed to make legally significant
decisions; b) its unintentional nature, demonstrating the absence of intent on the part of
either the software as such or its operator to restrict the rights of a specific social group; c)
the use of neutral proxy variables, which complicates proving the causal link between the
input data and unfair treatment; d) intersectionality, meaning biased treatment of an
individual resulting from a combination of several protected characteristics that lead to
unfair treatment only in their entirety; e) the feedback loop effect of algorithmic
discrimination, in which bias in automated decision-making exacerbates existing social
inequality; f) the automation of processes leading to the occurrence of systemic errors that
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cause discriminatory treatment. The analysis of these features allows for the conclusion
regarding the extreme relevance of the issues under study and the need to improve
international and national regulatory frameworks to ensure the equality of individuals in
the context of the automation of decision-making processes that have legal consequences.
This creates the necessary doctrinal foundation for the development of new standards of
proof and the implementation of the principles of explainable artificial intelligence into
international and domestic human rights practice.
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AHTVYHI BUTOKM MDKHAPOTHOTO IIPABA
Y HAYKOBIVI CITATIIIVHI I. IIyPKAHY

Y crarTi mocnimpKeHo AisUTbHICTE BUAATHOTO HayKOBIId, Ilefiarora, JOCIiIHMKa icTopil
MDKHapOIHOTO IIpaBa, MbKHapOAHOro MyOsIivHOro IpaBsa, COIIioJIOril IpaBa, PyMYHCBKOIO
IPOMAJICHKOTO Jlistua 1 ypsytavka lora Llypkary. Vioro dpaxose cTaHOB/IEHHST pO3IIOYAIIOCS
3 BimeHcekoro yHiBepcuTeTy, IPOHOBXWIOCA Yy YepHIBeIIbKOMY, a 3aBepLIWIOCS Y
Jlccbkomy.  HaykoBo-memaroriuna  mistibHicTh I Llypkany TicHO IlepervriTtasacd 3
rpOMasICbKO-aZIMiHICTpaTMBHOIO. BiH TpuBaymi 4Wac mpaioBaB Ha Ppi3sHMX Hocamax y
KpamoBux opraHax bykosuHm.

Cporopni Haykopa cnammmHa [ LlypkaHy BuxInkae uduManuyi iHTepec [0
HOCIIi/KEHHs TIpo0JIeMaTHKM KOJIeKTVBHOI Oe3IleKy Ta 3HauYeHHS MiXKHapOIHOIO IIpaBa
I i rapaHTii. Y CBOiIX HayKOBMX pO3BiKax BiH [JOCIKYBaB IIMTAaHHSA TIeHe3!
MDKHapOIHOTrO IIpaBa Kpi3b IMPM3MY IJIO0QJIBHMX BUKIIVIKIB, CIIPUYMHEHMX BilICBKOBOIO
arpeciero, Ta NUIAXM IX IHOAOJAHHS [UIS IIOHAJIBLIOrO IPaKTUMYHOIO 3acTOCYBaHHS Y
MDKHapOOHMX BiTHOCMHAX.

I. Ilypkany 3poOwB HOMITHMI BHECOK y BMBYEHHi icTOpil MiXKHapOIHOIO IIpaBa,
0cOoOIMBO aHTWMYHOIO IIepiofy, BUKIABIIM CBOI MipKyBaHHS B HayKOBilI poO3BiAll
«MixHapogHe mpaBo aHTHM4YHOro mepiomy» (1938 p.). V wmim nyOsmikamii HaykoBeIrp
IpoaHaJli3yBaB CyCHUIbHI IIpollecy, MOB's3aHi i3 BUMHMKHEHHSM IepIInX Hdep>KaBHMX
yTBOPeHb Ta 3B $3KiB MK HMMM, CcIpoOyBaB OOIPYHTYBaTW ileo IMpo 3apokKeHHs
MDKHApOJHOIO IIpaBa pa3OM i3 CTaHOBJIEHHSM IIepIIMX COLHaJIbHMX yTBOpeHb. Takum
4HOM, aBTOP 30CepelduB yBary Ha Te, IO i3 IIOSIBOIO MEPIIMX COLiaJIbHMX OO €IHaHb
BUHMKAE 1 MDKHapOJIHEe IIpaBo, piBeHb PO3BUTKY SIKOI'O 3ajIeXKaB Bifl €BOJIIOLII BIAIIOBIIHMX
LVBITi3allivt Ta YMHHMKIB, SKi BIUIMBAJIV Ha I1ev1 IIpoliec (pesIiris, IOoIiTUYHI 1 eKOHOMIiuHi
BiZTHOCVHV TOIIIO).

3arasioM, BUBYeHHs HaykoBol cnagmyHu I. Ilypkany Mae gk IisHaBajIbHe, Tak i
IIpaKTUYHe 3HaueHHs 3 TOUKM 30py 30epekeHHS HayKOBUX Tpaguliiil IOPUAMIHOTO
daxynpTeTy YepHiBeribkoro yHiBepcuteTy iMeHi HOpis @DenpkoBrda, a 3aIipOIIOHOBaHU
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YKPaiHChKOIO MOBOIO IlepeKylaJi HayKoBOI pO3BiIKM - Ile, II0 CyTi, Ilepiia cipoba
IIO3HAVIOMWUTY IIPaBO3HABIIIB 1 CTYHEHTIB-IOPUCTIB 3 1I0ro HAyKOBOIO CIAAIIMHOIO Ta Ii
3Ha4YeHHSM IS FOPUCIIPYIEHIIIl B IIJIOMY, BUIIpaBUTH OiorpadiuHi HETOYHOCTI.

Katouo8i cao08a: lon Llypxany, icmopis MixHapooHozo npaba, MixHapoOxe nydaiune npabo,
MIKHAPOOHe npubammue npabo, MiXHAPoOHi doeoBopu, Ounsomamuuni BioHocunu, YepHiBeyvkuil
yHibepcumem imeni IOpis Dedvrobuua.

Toronchuk Ivan, Hrekul-Kovalyk Tetiana. The Ancient Origins Of International
Law in Ion Turcanu’s Scientific Legacy.

The article studies the activities of a prominent scholar, educator, researcher of the
history of international law, international public law, and sociology of law, Romanian public
figure and government official Ion Turcanu. His professional formation began at the
University of Vienna, continued at Chernivtsi University, and ended up at the University of
lasi. I. Turcanu’s scientific and pedagogical activity is closely related to his public and
administrative service. For a long time, he has occupied various positions within the
regional administrative bodies of Bukovyna.

Today, I. Turcanu’s scientific legacy arouses considerable interest in terms of studying
the issues of collective security and the importance of international law in ensuring its
guarantees. In his academic research, I. Turcanu regarded the genesis of international law
in terms of global challenges caused by military aggression and the ways to overcome these
challenges for further practical application in international relations.

I. Turcanu made a significant contribution to the study of the history of international
law, particularly of its ancient period, presenting his views in the work «International Law
of the Ancient Period» (1938). In this publication, the scholar analyzed social processes
associated with the emergence of the first state formations and their interrelations,
attempting to substantiate the idea that international law originated alongside the formation
of the first social entities. In this way, the author emphasized that the earliest social entities
had caused the emergence of international law, and its level of development depended on
the evolution of respective civilizations and the factors that affected the entire process
(religion, political and economic relations, etc.).

In general, the study of I. Turcanu’s scholarly legacy is of both cognitive and practical
significance from the standpoint of preserving the academic traditions of the Faculty of Law
of Yuriy Fedkovych Chernivtsi University. At the same time, the Ukrainian translation of
I. Turcanu’s scientific accomplishments is, in essence, the very first attempt to introduce his
academic legacy and its significance for jurisprudence to legal scholars and law students.

Keywords: lon Turcanu, history of international law, international public law, international
private law, international treaties, diplomatic relations, Yuriy Fedkovych Chernivtsi University.

«... gKIII0 ManOyTH: BirtHa He Oye jIoKasli3oBaHa,
3a Helo BiJIpa3y )X IIOYHEeThCs 3arajibHa KaTacTpoda,
sKa MaTVIMe JIVIIe TparigHi HacJIiaKu 1S JIFOACTBa,

i eguHVIM OeHedilliapoM IIbOTO KaTakIizMy Oyie,

B IIeplily Yepry, OOBiYHMI BOPOT OyAb-sIKOTO CYCIIUIBHOTO JIady,
JIIOJICTBA Ta LMBUTI3aLIil — KOMYHi3M».

I. Hypxany «Cucmema korexmuBroi be3nexu», 1937 p.

Binkpurra B 1875 p. Ha TepeHax BykoBmHMI yHiBepcuTeTy 3axjiajo pyHIaMeHT 10
CTAHOBJIEHHSI PI3HMX HAyKOBMX IIKUI, BU3HAHMX Y IIOJAJIBIIOMY JaJIeKO 3a MeXaMu
Asctpo-Yropcbkoi immepii Ta PymyHcbkoro koposiscrsa. OcoOsiviBe Ta IpoOBigHe Miclie
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cepell HayKOBOI eJIiTM yHiBepCUTETY 3aliMaIil IpelICTaBHUKIM IOPUANYHOIO daKysIbTeTy,
AKi OOHVIMM 3 IHepIIMX 3700y He TiJIbKM 3arajlbHOAep)KaBHe, a ¥ CBiTOBe BU3HAHHSL.
ITopsn i3 mpaBHMYMMM IIIKOJIaMM KPUMIHaJIBHOTO 7 aMiHICTpaTMBHOIO IpaBa 0cobsvBe
MicIie 3ariMayIi IIPeACTaBHMKM OYKOBMHCBHKOI IIKOJIM MDKHApOJHOTO IIpaBa. BoHm,
He3Ba)Xarouly Ha CYIpOTUB ypAny ABCTpoO-YTropcbKoi imIlepii, Bi caMoro I1o4aTKy
AisUIbHOCTI (paKyJIbTeTy BiICTOIOBaIM IO3WUIIIO IIOJI0 BIIPOBa/DKEHHS y HaBUYaJIbHMU
IpolieC LMKy HOPMaTMBHMX AVCIMIUIH 3 MDKHapOOHOIO IpaBa 3aMiCTh BIAIOBIIHMX
daxyIpTaTUBHMX ITPEIMETIB.

BuxitamasHsS HaBYaJIBPHMX OWMCIMIUTIH, IOB S3aHMX i3 MUIKHApOTHMM IIpaBOM, Ha
IOpUANYHOMY (PaKyJIbTeTI 3OiICHIOBaJIOCS BUMKIIaadaMy, SIKi yocoOIoBaIM HamKpallli
Tpaguilii eBponevicbkyx mnpasHmumx kil (Bigasa, Ilparu, beprina, Ilapwxa, boprno,
Oxkcdopaa ToII0), Ie BOHM HaBYa/IVMCsd, OTPUMYBa/I HayKOBi CTyIleHi abo IpOXOAIn
CTaXKyBaHH:L.

OmHuM i3 Takmx IIpeACTaBHMKIB OYKOBMHCBHKOI IIIKOJIM MIKHApOOHOIO IIpaBa
MiXBoeHHOro 1epiony 6ys lon Lypkany (1889-1970 pp.)l. Bin 6yB cHOM Bimomoro y xpai
nikapst Kocrantiaa Ly pkany (3acHoBHMK YepHiBelIbKoT 001acHOI IICHXiaTpUYHOT JTiKapHi)
Ta AUPEKTOPKM AuTsdoro OymmHKy B UepHiBirsax Mapii LlypkaHy (moHBKa CBsIIeHHVIKA
B. Mannnaescekoro). Haponmscs martOyTHiV HaykoBellb y M. UepHiBLIi, e I OTpMMaB
6asoBy ocBiTy B Jinel iMeHi «Apona Ilymmyma». bepyun mo ysarm vioro 3miGHOCTI A0
HaB4aHH$, OaraTo XTO BBaXkas, 1110 1oHu LlypkaHy mife OaTbKiBCBKMMM CTeXXKaMu 11 oOepe
JKapckKy mpodpeciro. 3 aTecTaToM IIpO 3pUTCTh BiH BUPYIIMB 110 BimmHsa mig BcTymy Ha
MenwuyHUM ¢axyIbTeT, OJHAK B OCTaHHIO MWUTh IlepegyMaB i IIofJaB AOKYMEHTM Ha
IOPUAVYHV.

Bumnycknuk Bimencekoro ropumyunoro dgakymnerery 1911 p. 1. Lypkany npucBsaTus
ceOe ITOBHICTIO Hay1li, a BXXe uepe3 Ba POKM 3aXVCTUB JOKTOPCHKY AVCePTAaLIiio 3 BiI3HAKOIO
«sub summis auspiciis Imperatoris» («mig 0coOMCTVIM HOKPOBUTEIBCTBOM MOHapxa» [5,
p. 10]). Takox OyB auruiomanTOoM AKamewmil Buimyx KoMepuinamx cryainn (Rochschule fur
Textilhandel).

Ilepia cBiTOBa BiiHa BHecJ/Ia CBOI KOPeKTMBM, IO BIUIMHYJIM Ha MantOyTHI HayKOBi
Briogobanns 1. LlypkaHy, OB g3aHi 3 MKHapOIHMM IIpaBoM. SIK CIIpaBXHill OyKOBMHeIlb
Ta IOJIITIOT (3HaB IIiCTh iHO3eMHIX MOB), BiH OTpMMaB MOXJIVBICTb IIPOVITY CTa’KyBaHHH B
HaVIKpalllyx HayKOBUX IleHTpax Toro 4dacy. Tax, B 1911-1912 pp. nociimKyBsaB MiXKHapOHe
my0OstiuHe Ta OpwuTaHCbKe KoJIOHiaslbHe mpaBo B OkcdopracbkoMy yHiBepcuTeTi. B 1913-
1914 pp. Ta 1920 p. cTaxxyBaBcs Ha ropuandHoMy dakysibreTi Ilapusbpkoro yHiBepcuTeTy, a
B 1921 p. - y bBepmini. B 1924 p. I. Llypkany npociyxas sekuii JKopxka Cemwrs (Georges
Scelle), JKana-Ilosrena Hibovie (Jean-Paulin Niboyet), Ansbepra me Xyddpa ne Jla
ITpanens (Albert Geouffre de La Pradelle), Basibrepa Axpiana Illrokinra (Walther Adrian
Schiicking), Ixermmca bpayna Ckorra (James Brown Scott) mpu siTHin mxosi I'aasbkol
Axkapnemii Mi>xkHapogHOro 1Ipasa [5, p. 65 (49); 10, p. 116].

ITin wac HaB4YaHHSA Ta craxyBaHHA y Bimni, Oxcdopmni, Ilaproxi, beprini ta T'aasi,
L. LlypkaHy moiryumBcs 710 TOro9acHUX reHepaTVBHYX ifievl, 1110 BIUIMHYJIN Y MaltlOy THbOMY
Ha popMyBaHHS MXXKHapOIHOIO IIpaBa.

ITogaTok kap’epu L. LlypkaHy 110B’si3aHM1I 3 aAMiHICTPaTUBHUMMU IIO0CalaMW Y Pi3HMX
opraHax KpaeBpoi Bjlagyu bykosunu B niepiop 3 1 ciuns 1919 p. nio 1 ciuns 1924 p. (Butar 3
apxiBy MiHicTepcrBa ociTit Ne 347.596/946, 1946 p.) [5, p. 21 (19)].

1V naykosomy nociimxenni M. T'piroposine «Universitatea din Cernduti in perioada interbelicd» nmomMunkoBo
3a3HaueHo poku kuUTTs . [lypkany, To6To 1889—1964 pp.
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Buxitagarpky gisyibHICTE HayKoBellb po3riodas 1 xoBTHs 1922 p. (ceptudpikar Ne 762
Bin 18 kBiTHa 1950 p. mekaHary ropuauuHoro daxyysTeTy M. flccu), a 3 MOMEHTY
OTpMMaHHS 3BaHHS JoreHTa (cBimorrreo Ne 99021/922, 1922 p.) Ta 3a peKOMeH/AIli€lo
Buenoi pagu ropunngsoro daxysberety 1 KBiTHS 1924 p. OyB Hpr3HaYeHM ITIOMIYHMKOM
jeKkTopa (moBimomsteHHs MinictepcrBa ocBiTmt Ne 37313/924, 1924 p.) 3 HaBYaJIbHOI
AVICUMIUTIHM 119 IIOIJIMOJIEHOTO BMBYEHHS MIKHApOJHOIO IIpaBa IO TOKTOPCBHKIil
nporpami. IlpucssTuBIm cebe BUKIIIOYHO HaYKOBil AisyIbHOCTI, aMiHicTpaTMBHa poboTa
I. Hypkany 3aBepumwincs [6, p. 51-52].

Kopormisceknm Hexkperom Ne 4356 Bin 31 rpyausa 1931 p. BiH OyB TUTysI0BaHMUM Ha
IIOCTIVHII OCHOBI Ha TIIOocajly JIeKTopa-KOHdepeHIliaTa (IIOIleHTa) 3 MDKHApOIHOTO
Iy0JIivHOrO IIpaBa IOPUMAMYHOTO (PaKysbTeTy UepHiBeLIbKOro yHiBepcuTeTy (pillleHHs
MiHnicTepcTBa HapOIHOI OCBITH Ta pertirinHMx KysbTis Ne 214134 /931, 1931 p.) [1, c. 28, 154;
2,p. 68;3,p.170; 4, p. 84, 97].

SJIK B aKTMBHOTO HAYyKOBIId Ta JOCBidueHOro Bukiagada, B I. Llypkany 3'gsumacs
MOXUIMBICTh ITOOATMCS Ha IIOcajly arperosaHoro mpodecopa y 1932 p. BogmHouac Ha
KOHKYPC BUCYHYB CBOIO KaHIWOATYpPy MEeHII JOCBIIUeHWII Ta MiATOTOBJIEHUI CTaBJIeHUK
OyxapecTcbpKoro ocepenky opdaky y Yepnisisax - Koncranria [lamian.

I. Llypkany, K abcoIroTHNIA JIiflep 3a BCciMa IToKa3sHMKaMM (0COOIMBO 3 ypaxyBaHHIM
KUTBKOCTI Ta SIKOCTi HayKOBWMX ITyOJIiKallivt) /iyl Mpu3HaYeHHs Ha I10cajly arperoBaHOro
npodecopa, OyB MiICTYIHO I1030aB/IeHUII MOXJIMBOCTI B3ATM Y4YacTb Yy KOHKYPCi.
Ilepen6avaroun cporo mnopasky, K. [JamiaH 3apyumBcs MiATPUMKOIO 3aaHTaKOBaHMX
IpeACTaBHNUKIB (aKyJIbTeTy Ta IIOIIPOCKB Ha 300pax MHepIIrM IUTaHHAM BMHECTU VIOTO
KaHaygaTypy. OTprMaBIy HO3UTVBHE PillleHHs, BiH 3a3/aJIeriib JJOMOBUBCA 3 HesaKUMU
MpeACTaBHMKaMI IIPOodeCcOPChKOro CKIaay IMOKMHYTH 3acimaHHs, mo0 3aymmmTi 300pu
6e3 KBOPYMY Ta, BiIIIOBiTHO, MOXJIVBOCTI BUHECTV Ha PO3IJIS NUTAaHHS IIPO KaHAMAATYPY
I. Llypxany [6, p. 62].

IIponec Ha orpuManHHg nocagu mpodecopa I. IlypkaHy Brasiocst BiTHOBUTH JIVILIe
uepes BiciM pokiB, ko Koposiscskum [Tekperom Ne 1666/940 Binm 17 Tpasns 1940 p. BiH
OyB TuUTyJIOBaHUI IIpodpecopoM 3 MDKHApOJHOro IIpaBa IOPUAWMYHOIO ¢aKyJIbTeTy
YepHiBelIbKOT0O YHiIBepCUTETY, OHAK IIOYaTOK /I pyroi cBiTOBOI BiVIHM 3HOBY BijTepMiHyBaB
LIIO IIOJIif0 Ha TPVMBAJIVIL Yac.

I. llypkany OyB ogHMM i3 TMX BUK/IaJadiB, SIKi JO OCTAHHBOTO IIPOBOMAVUIN IIapy Ha
daxypTeTi, He3BaXkaloul Ha 3arpo3n 3axoIUleHHs bykoBuHM pagsgHCbKMM BivicbKaMu. 27
uepsH: 1940 p. BiH Ta e fexiibKa BUKiIagadis Ha dosti 3 E. TapanryioMm ripoBoaviv 3axmcT
TOKTOPCBHKOI AvicepTalil rmani AuHemapi Mronke-Ky3masi [6, p. 104].

3axomwieHHsa 28 dyepsHA 1940 p. BykoBuMHM paIsHCBKMMM BilICBKaMM 3MYCWIO
HaykoBIg BuixaTu 10 fcc. Hexperom Ne 3285 Bim 30 BepecHs 1940 p. MinicrepcTBa
HalTioHaJIbHOI OCBiTM OyB IIpalleBJIallITOBaHUM Ha opuandHuin daxysbreT y M. Cubiy.
Opnak, 3a xionoranHsM I Ilypkanmy B craryci Oikenus mnepen MiHicTepcTBoM
HalioHasIbHOT 0cBiTH, [lexpeTom Ne 3646 Bin 30 xxoBTH: 1940 p. 1toro nepeseneHo Ha II0cagy
npodecopa 3 Mi>XKHapOJHOTIO IIpaBa IOpUANYHOro dakysbreTy Slccpkoro yHiBepcureTy. 29
mvcronafga 1945 p. pimennsiM MiHicTepcTBa HartioHasibHOT ociTit Ne 329.354/3601/1945
OyB mpM3HaUYeHUT JeKaHOM IOpUANYHOTo daKyIibTeTy Slccbkoro yHiBepcuterty [5, p. 34, 38
(16, 20)]%. Toro x nas 1. LlypkaHy ckilaB IpuUCsTy Ha IIocajly AeKaHa B IIPUCYTHOCTI peKTopa

2V nocmignuuskomy npoekti «Jlexanu Qaxyibretis Slccpkoro yuiBepeutety (1860-2020)», miarotosieHoMy
VYHiBepcuTeTChKUM My3eeM «Anekcannpy loan Kysa» (Pymysis, M. Slccu), nomuikoBo 3a3HaveHo, 1o I. Ilypkany O0yB
NpU3HAYeHWH  JEeKaHOM  IOpUIWYHOrO  (akyiapTeTy  1boro  yHiBepcurery B 1946 p. URL
https://www.academia.edu/45142608/Decanii_facult%C4%83%C8%9Bilor_Universit%C4%83%C8%9Bii_din_la%C8
%99i_1860_2020 (nara 3BeprenHs: 06.07.2025 p.).
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Ta CBsllleHMKa, IIpo 110 OYyJIO CKJIaJeHO BiIMOBiIHMI IIPOTOKOJI, a TaKOX IIOBiTOMJIEHO
npodiyibHe MiHICTEPCTBO Ta IIOIIEpedHBOro nekaHa [5, p. 36-37 (18-19)]. Ha min mocami
I. lypkany mepebysas fo0 1948 p. Y 3B'3Ky 3 KpUTMKOIO KOMYHICTMYHOTO PeXVMY,
BIZICTOIOBaHHS ITOJITMYHOIO HEWTpasliTeTy VI aBTOHOMIl YHIBepPCUTETIB BiIIOBITHO 10
pimrenHs Minictepcrsa HapoaHoi ociTi Ne 35.025/950, 1oro mocTpoKoBO BiflpaBuIN Ha
neHcito 15 Gepesnst 1950 p. [5, p. 22] Haykosumm mopoboxk 1. LlypkaHy moTpanms mif
HeMWWIICTb KOMYHICTMYHOI BJIafy, IlepeOyBaB Il 3a00poHOI0 Ta OyB po3MmillleHUin y
KHUTOCXOBMINAX i3 rprdpoM ISt CrlelliajIbHOTO KOpUCTyBaHHs ax 40 1989 p. Pazom 3 Tuw,
npaiti «Cncrema KojeKTMBHOI Oesmekm» (1937 p.), «MiXHapomHe IIpaBO aHTUYHOIO
nepiomy» (1938 p.), «BignosinaspHicTe mepxkas 3a MikHaponHi 3moumHM» (1940 p.) He
BTpaTWJIV CBOET aKTYyaJIbHOCTI 11 cborofHi [1, c. 259; 7; 8; 9].

«MPKHAPOOHE ITPABO AHTMYHOI'O ITEPIOY »3

MixnapogHe IpaBo, sike MM 3BUKIM HasMBaTM MOAEPHMM (CydacHVUM), y TOMY
BUIJIAL, SIK MM VIOTO pO3yMi€MO CbOTO[IHI, Ma€ BiTHOCHO HeJlaBHE IIOXOIKeHHS: BOHO Oepe
IOYaTOK JIMIIIe 3 Ii3HbOIO cepelHbOBiudYs. Becrdanbebkmit Mup, yxiageHunn 24 XOBTHS
1648 p., TpaguiliiHO BBa)XKA€TbCsl TOYKOIO BiUIiKy Cy4acHOro MiKHapOIHOIO IIpaBa,
3aCHOBAHOIO Ha KJIIOYOBMX IIPUHIIMIIAX CyBepeHIiTeTy, PIBHOCTI Ta COJIapHOCTI JIepXKaB.

Omnak, SKII0 HagaTy MOHATTIO MDKHApPOIHOIO HpaBa IIMPIIOrO TIyMadeHHs, TO
MO>XXHa 100aumTH, IO 1ie IIpaBo, IIPMHAVIMHI Y 3apOAKOBivl opMi, BUHMKAE OJHOYACHO 3
rovyaTKoM icTopil gepxkas. 1loviHO 3'gBWuINcsa MOJIITUYHI CIIJIBHOTY — JIep’kKaBy, i IIIOVIHO
BOHW BCTYHWIN B OyAb-SIKNMV MDKIIep>KaBHUI KOHTAKT, SIKMI CIIOYaTKy OyB BUITAIIKOBUM i
BiZIOyBaBCs IlepeBa’kHO Uepe3 BillHY, a 3T0/I0M - uepe3 iHIIIi, Xal HaBiTh HPUMITUBHI, dopmu
B3a€MO/Ii1, OKpIM BiVHM, AKi MOXXHa BBaXKaTW IIePIIVIMM MDKHapOOHMMM BiTHOCMHaMU, —
Malo 3'gBUTHCS ((paKTMUHe MiKHApOIHe IIpaBO, He3aJIeXHO Bil 1O0r0 HayKOBOTO
OCMVICJIEHHS] UM TEOPETUYHMX 3acal.

Ile Oyma pamrie MiXHapomHa IIpaKTWKA, IO HE BMOKPEMIIOBAJIACA B CAaMOCTIVIHY
dopmy, a icHyBajla gK YacTVHa PUTyaIly 4y PeJliriiHOro HNOKJIOHIHHS KOXKHOIO Hapomy.
Bigrak, ocHoBoro IpOro mpapa Oysa peririsit. Y Bcix crapomaBHiX HapoOIiB pesliris
BUCTyaJla AOMIHYIOUMM UMHHMKOM, IO IPOHM3YyBaB yce IIOJITU4YHe, COLjiaJIbHe,
IpOMaJIChKe 71 IIpVBaTHEe XXUTTS: POAVHHI 3B'S3KM, MOJITUYHI BiMTHOCHHM Ta IHCTUTYTH, a
TaKOX JJeprKaBHi 3aKOHM — yCe PeryJIroBajIoCs PeJlirinHMy HacTaHOBaMy. BoHV BusHavam
IOBEJIIHKY Ta CTaTyC JIIOAVHN B MeXax JAepkKaBy, a TaKOX BiTHOCUMHM JepKaBy 3 iHIIMMMI
Hapopamu. [TpaBo TpuBarmi gac 30epirajyio peirinHuI xapakrep, a iHOfi HaCTUIBKM TiCHO
IepeIuTiTaJIocs 3 peJliriero, 10 BaXXKo OyJIo BU3HAUUTY MeXy MK HuMM. ToX i MiKHapoaHi
BITHOCMHM MiX [JaBHIMM AepXaBaMy OyayBasivcs IepefyciM Ha peIrinmHux 3acazax, i
JIVIIIe 3rOJI0M, IIeBHOIO MipOI0, Ha IIPVHIINII B3a€MHOCTI.

Buxopsum 3 icropmunoro Tta OessarepedyHoro ¢akTy, IO CTapodaBHi Hapoau
Cepen3eMHOMOPCBHKOTO DaceViHy cTajIy KOJIVCKOIO €BPOIIeVICHKOT KyJIbTypU W LIMBiTi3allii,
JaJIi pO3IVIIHEMO PO3BUTOK MKHAPOIHMX BITHOCUH 1IVIX JepIKaB.

Y mpomy cTrapomaBHbOMY CBiTi MOXKHaA BMOKPEMUTV TPU OKpeMi TPyl HVBUTi3ariin,
KOXKHa 3 SIKMX yocoOimoe cremmdiuHi pucu Ta dQyHIaMeHTasIbHiI ifgel MiKHapomHMX
BITHOCUH: CXilTHi TeoKpaTil (ermmTsiHy, iHIKINII, €eBpel, BaBWIOHSIHM, acCUPIiNLIi, Iepcn),
IPeKN Ta PUMJISHMN.

3 ABTOpCHKHH IIEpeKIaj Ta aHali3 Haykosoi npaui I. Ilypkany (4act. |) : «Dreptu international in Anticitate».

4 Jhering: Geist des romischen Redits, Leipzig, 18521878, vol. I, pag 256: «Recht und Religion sind ein
Zwillingspaar, das iiberall, wohin wir in der Geschichte unken, seine Kinderjahre in innigster Gemeinschaft verbringt,
sich gegenseitig helfend und ergénzend».
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I. CXITHI TEOKPATII

YV Bcix mmx HapopiB (MOXJIMBO, 3a BMHSITKOM IIepCiB) Iep)kaBa Majla BUpPa3HUNI
TeOKpaTUUHWI XapaKTep — Ile Oy’la CIiJIbHOTa OFHOBIpIIiB, 00’ €IHAHMX HABKOJIO TIEBHOTO
OoxectBa. KoxkeH, XTO He HaJIeXkaB JI0 ITi€l MO TVKO-PETTiriiHOT CIIUTPHOTY, PO3IIISIaBCs SIK
BOPOT HalliOHaJIbHMX OoriB i ntlepeOyBaB y cratyci extra legem (I. T., T. I.-K. — no3a 3axorom,
no3babaenuii npabobozo saxucmy). Koxen Hapon BBaxaB cebe oOpaHMM Il BUKOHAHHS
OoKecTBeHHOI Micil, IIpeTeHAylouyM Ha BUHSTKOBe MaHyBaHHsS HaJl yciMa BifoOMUMM
TePUTOPisIMU (3 OIVIAY Ha BKpall oOMeXkeHi reorpadiuHi ysiBjeHHSI TOTO 4acy), 4acTo
3arepedyBaB IIpaBO iHINMX HapofdiB Ha icHyBaHH:A. Lli B3aeMHI IIOUYTTS BOpPOXHEUl Wi
BiTUy KeHHs IpM3BesIn 10 Oe3nepepBHOI BirIHI Ha BUHMUILIEHHS, SIKY I1i HApOIV BeJIV OOVH
IIPOTY OJIHOTO, 1 IKa CTajla XapaKTepHOK 03HAKOK AHTUYHOIO nepioay. Y MbKHapOogHOMY
JKUTTI JOMIHYyBaTH I104aJla Crla 3aMiCTh CIIpaBeIMBOCTI, a i30JIA11is — 3aMiCTh IIparHeHHs
710 CTJIVIX B3aEMVIH.

HanpasnimmM HapomoM, axum yxe Onmsbko 4000 pokis g0 Haroi epu cdopMyBaB
CWIbHY HAaIliOHAJIbHY Aep)XaBy, OyJIM €rMITSHM - Hapof, XaMiTCbKOI'O ITOXOKEHHS.
ITapcTBO dpapaoHiB BuCTyIIae HPUKIAAOM TeOKPaTUYHOI CXiTHOT JIep>KaBy, IO JeMOHCTPYE
TOJIIITHE YsIBJIEHHS PO 00’KeCTBeHHe ITOXOKEHHsI CyBepeHa Ta IIOBHOTY 110r0 abCOIIOTHOL
pagu. CrapopasHivi €rumer cIyrye sicKkpaByM IPUKIIAIOM peastisarlii HOTUKN i30J1A11i,
XapaKTepHOI I BCiX HapOIiB TOro Jacy.

€runTsHy, gKi NepeOyBajiM Ha BUILIOMY KYyJIBTYPHOMY PiBHI (IIpO IO CBiAYUTH,
30KpeMa, ToM paKT, 110 IpeKu He BBaXaJIM IX BapBapaMy, a BioMi rpelbKi MyUC/INUTeI, TaKi
gk 'epomoT, InaToH Ta iHIIi, 30iTicHIOBaJIV HABYAJIbHI IIOAOPOXKI 10 €TUIITY), i30/II0BasIVICA
y CBOIiVl KpaiHi, IPUPOIHO 3axXMILIeHill COpUATIVMBUMM reorpadidyHmMM KOpaoHamu, 7
HNPUCBATIIIN cebe CITbChKOMY TOCIIOIApCTBY, MUCTEITBY Ta HayIli. Brim, came ixHil piBeHb
MPOLIBITaHHS 7 KyJIBTYPHOIO PO3BUTKY BUK/IMKAB 3a3ApPicTh 3 OOKy CycimHiX BapBapchKmx
HapO/iB, sIKi HEOTHOPA30BO 3iMICHIOBaJIV BTOPTHEHHs Ha ermreTchbKi 3emti 3 Edpiomit, J1iBit
Ta Mastol Asii. YV BigmoBinp Ha IIi 3arpo3m €rMOTSHM OyiIM 3MyIIeHi 3aXWUIIATHCS 7,
BIZIIIOBiTHO, BCTYIIaTV y KOHTAKTM 3 LIIMM HapoJaMIL: CIIOYaTKY Y BOEHHI popmi, a 3roqom
i B iHmmx dpopMax B3aeMOIil, 30KpeMa TOprosejibHMX. TakiM 4MHOM, caMe €TUIITSHM CTaIv
IepIIM HapOoI0M, IO IIOCTYIIOBO BUVIIIIOB 31 CBOET IOYaTKOBOT 130JIALIil.

3a3HaumMMo, 10 €TUIITSHN He 6ym/1 BOVIOBHIYMM a00 3arap6HVILH>KT/IM HapomoM: TXHIV
XapakTep BUPI3HSIBCS MUPOIIIOOHICTIO, IO BiApi3HSUIO X Bif OaraThoX iHIIMX cTapopaBHIiX
IepXaB. Ycs IXHS iCTOpisf CBIMUWUTE HpO NEepeBaKHO MUPHWUI XapaKTep 30BHIIIHBOI
NOJITUKY. €TUIITSHYM He pO3IOYMHaIV BOEH 3 METOIO 3aBOIOBAaHH: CyCiTHIX TepUTOpil, a
svIe oOOpoHsUIMCSA Y pasi Haaay. BoHu Takox Oysin eqvHMM HapOIOM aHTUYHOCTI, SIKU
BU3HAaB IIpaBO XXiHOK Ha yCIaJKyBaHHS TPOHY - Ha BiIMiHY BiJ OUIBIIIOCTI BO€Hi30BaHVIX
cycigiB. Merony BefleHHs BilIHV B €TUIITSH OYJIV BiTHOCHO M’ SKIIIVMM IIOPiBHSHO 3 iHIIIIMM
cxXigHVMM HapogaMu. 3a3Budart BOHM OOMeXyBasIvcs KajliueHHSIM IIOJIOHEHMX, 1[0 BUIHO
3 IXHiX IaM’SITOK, Ha sSIKMX 300pakeHo, sIK (papaoHOBI IPMHOCATD BiipyOaHi pyKu BOpPOriB.
byaydn MupomobHMM i IpakTUYHMM HapOOOM, ETVUIITAHU J00pe po3yMijii eKOHOMIUHY
LIHHICTB JIIOACHKOI IIpalli, TOMY IIMPOKO BUKOPVCTOBYBaJIM IIpalllo pabiB 1jId 3BedeHH:
CBOIX MOHYMeHTaJIbHVX CIIOPY/I i ITaM’ ATHMKIB.

ITpo ocobrmmBocTi MiXkHapoIHMX BifHOCHH €IMIITY MM MOXXeMO JOCUTB Ho0pe cyamTn
3a JOroBOpaMy, YKJIaJeHVMM 3 IHIIMMU Aep>kaBaMu. Y OaraTbox BUIIaIKaXx IIi JOTOBOPU
CIIPUVIMAIOTBCS He K IBOCTOPOHHI aKTM MK piBHOIIPaBHVIMV CTOPOHaMM, a pailie gK aKTu
IOKOpM 3 OOKY TUX, XTO HaBaXMBCA BUCTYIIUTU 3 BintHOIO mpoTn €runTy. OOHak 3 yacoM,
pnbmsHo y XV CTOMITTI 110 H.e., 3a TpasitiHeg papaoHa TyTtmoca III (Tethmosis III), 6ysto
BCTAHOBJIEHO YMC/IeHHI AUIUIOMATUYHi 3B 3KM MK €rumnroM Ta gepkaBamm Mastol Asii,
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TakuMn K Baswion, Accupig, Miranis, Xarri, Aslacig, HOpaBuUTeli SKMUX IIOYaJIN
BITHOCUTVCS OJIVIH 10 OJHOIO K [0 piBHMX. HavimasHimmn BimoMuii IOTOBip JaTy€eThCs
npubmsHo 1450 p. oo H. e. - 11e OyB corozHML JoroBip Mix TyTmocom IV (Tethmosis IV) Ta
Kapainparewm (Caraindas), napem Basruioni®. Tounmiz 3micT Iboro JOKyMeHTa HEBiJOMMIL:
30eperyvics smitie parMeHTy y BULTIA1 KIIMHONVCHMX HaIMCIB, BifoMux gk Tabulae de Tell
el-Amarna, 3HaViIeHVX y KOJIUIIIHIN pe3uaeH1ii ¢papaoHa AMmenxotena [V (Amenothes 1V).
Lli TaGaky MicTsTh IMCTH, afgpecoBaHi dpapaoHam Amenxorernty III (Amenothes III) Ta
Awmenxotenty IV (Amenothes IV) Bing inmmx cysepenis Cupii Ta Meconoramii. Habararo
BaXCIMBIIINMI IHIINV [IOTOBip, IO MAIMIIIOB O Hac y IIOBHOMY 00cs3i 3aBAsSKN
iepornidiunoMy Hamvcy Ha cTiHi XpaMmy B KapHaky.

Jlorosip, HamvicaHWUI CBOTO 4Yacy Ha CpiOHMX [AoIIedKax i aToBaHWM IIPMOIIM3HO
1300 p. mo H. e., sragyeTbest BifoMmmM erumnroioroM @pancya IllammosnsronoM. Bin 6ys
ykiIageHun Mix dapaonom Pamcecom II (Ramses II, Takox BimoMmmm sik Sesostris) Ta
Xarrycistom (Chaltussil abo Chetassar II), mpasuresiem XeTTcbKoro 1apcrsa B Matin Asii, i
IOKJIaB Kpayi TpMBaJIiyl BillHi MK LIVIMM JBOMa Jlep>KaBaMy. 3a yMOBaMM IIbOTO JOrOBOPY
oOvziBa IpaBuTelTi OHOBIIOBAIVI MUP 1 yPOUMCTO OISV OOVH OGHOMY OpaTepcTBO 11
Apy>X0y, OJHOYACHO YKJIaBIIV COIO3 IPOTW CIIUTBHMX 3O0BHIIIHIX i BHYTPIillIHiX BOPOTiB.
JJOKyMeHT TaKOoX Iepefi0avuaB 3axofy [ PO3BUTKY TOPTOBeJIbHMX 3B'S3KiB i 3axmcTy
IIPOMMCIIOBOCTi 000X HapoOZIiB, BCTAHOBJIIOBAB IIPOLIeAY PY eKCTPaanIlil BTikauiB-3/I0YMHILIB,
a TaKOX perylaMeHTyBaB [IOBEpHEHHs Ha OaTbKIBIIVHY eMirpaHTiB, SIKi 3a/IMIIIIM KpalHy
0e3 m03BOJIy, He BUMHMBIIM IIPU ILBOMY >XKOAHOro 3youmHy. OcoOnmBO BaXiMBa
TryMaHICTMYHa ifled LbOTO JOTOBOPY: BiH Hepernbadas, IO Taki pernaTpiaHTV He OyIyThb
HifJIaBaTCs KOOHOMY ITOKapaHHIO, IO CTAaHOBUTHh BUHATOK I TOrOYAcHOI IIPaBOBOI
npakTuKi. Jlorosip OyB OCBSYeHWMV YPOUYMCTVIM CBAIIEHHVM PUTYaJIOM, CKPiIUIeHW
KISATBaMI Ta TIOCTaBJIeHMI Tif, 3axucT Gori 06ox kpain. Voro patmdikarist BigOymacst
IIUIAXOM OOMiHY CpiOHVMMM olIeuKaMi, Ha AKMX OyB BUKapOyBaHWUI TEKCT yTOJIM.

OpHak BapTO 3asHAuMTH, IO Taka dopMa parmdikarii Oyna BUHSITKOBOIO Ta
HeTWUIIOBOIO J1JIs Toro 4yacy. He Bci gorosopu yxiagavics y IMCBMOBiV (pOpMi: IlepeBaXkaio
MpaBIJIO, 3aIlo3MUeHe 3 IPMBATHOIO IIpaBa, 3TiJHO 3 SIKMM IOroBip abo yroxa HaOysam
YVHHOCTI TICIIST OCBSYeHHS 3000B g43aHb IPUCATOIO. SIKIIIO B HaBe[leHOMY BUIIIE BUIIAIIKY
morosip Oysio BuMKapOyBaHO Ha CpiOHMX CKpVDKayIsX, IIe O/ pO3IiHIOBaTM $K BUSIB
ocoOmBo1 moBarm 3 00ky Xatrycina (Chaltussi) mo dapaona Pamceca II (Ramses II), 3a
SKOTO BiH 3 11i€l HaroAM HaBiTh BUIaB CBOIO JOUKY”.

Iami gorosopm, 1o yxilagaimcs dapaoHamy, A0 Hac He HiVIIUIM, IO IIe pa3
HiOTBEPIKY€E: MOIPU IXHIO 3HAUHy KUIBKICTh, MDKHApPOIHI Yroay TOro Iepiody, K
IIpaBWJIo, MaJI yCHY popMy.

SIk11o odintiviHi BimHOCKHHY CIUIITY 3 IHIIMMM epKaBaM IIepeBakHO OOMeXXYBaInCs
yKJIaJIaHHSIM CO03iB a00 BiTHOBJIEHHSIM MUPY, TO TOPTOBeJIbHI 3B’ s13K1, HaBIIaKM, aKTYBHO
pos3BuBacs. €rUNTSHY He OyJIM TUIIOBO TOPrOBMM HapOIOM: IXHS OCHOBHA [isJIbHICTB
30cepepKyBajlacsl Ha CUIBCBKOMY T'OCIIOZApPCTBI Ta Pi3HOMAHITHMX peMeciiax, ceper sSKuX
ocoOMBe MiclIle ITocijaia IoBeJlipHa crpasa. [ TpeicTasisaioun BUCOKOPO3BMHEHY KyJIBTY Py,
ETVIITAHM IIOTpeOyBayl MaTepiasliB i IiHHOCTeN, SIKMX IM OpaKyBaJlo, i gKi BOHM MOIJIN
OTpUMAaTW 3aBAAKM TOPIiBiI 3 iHmmMy Hapogamy. CaMe TOMy BOHM JIOITyCKasIvi Ha CBOIO
TePUTOPIir0 IHO3eMHMX KYIIIiB, IlepeayciM (iHIKIVIIB i rpeKiB, SKMM HagaBa/Iv YMC/IeHHI
npusiel. [HO3eMHVM TOProBIIsIM JO3BOJISUIV ITOCEIIATICS B KpaiHi, 3aCHOBYBaTV areHTCTBa

5 Vezi Scala, op. cit., pag. I.
& Maspero, op. cit., pag. 222, reproduce tratatul in traducere franceza.
"Vezi Maspero, op. cit., pag. 405.
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Ta KOMePIIiViHi yCTaHOBY, YacTO HaJaBaIv IM 11Tl KBapTa/Iv B MicTax. Ix IpuIMaIvi HaBiTh
y mmb KpaiHu, Hampukiian, y Memdici, a Takox y micrax gensty Himy, Takmx sik Caic i
by6acric. Kymi iHomi cTaBaym 71 3acCHOBHMKaMM HOBUX MICT: $IK, HaIIPUKIIaf, IPeKy, 110
sacHyBasii HaBkparic. Y cBoix KBapTastax i MicTax BOHM MaJIu BJIaCHI Xpamu, MaricrpaTi Ta
KVJIV 33 HallilOHaJIbHMMM 3aKOHaMIL.

€runTdaHy, fAKi DepmyMy BUMHAWMIUIM Ta MOYa/Ii BUKOPUCTOBYBaTV IIVICEMHICTB,
3pOoOMII BArOMMVI BHECOK Y PO3BUTOK MIXKHapPOIHOI KYJIBTY P

HaTtoMicTe HapoOoM, 110 NepeBakHO KOHTAKTyBaB 3 iHIIVMM 4Yepe3 TOPIiBiIo, a He
BiltHM, Oyyv (piHIKIVII - JIFOOM CeMIiTChKOTO IOXOKEeHHS. Ixte Burimmae reorpadiune
II0JTOKeHHsI Ta KOMePLIiViHi iHTepecy 3yMOBJIIOBaIV IIPOBEeHHs ITOJIITUKY HeUTpaJIiTeTy
71 nmobpocycifcTea IIOAO HaBKOIMIIHIX AepkaB. BomHodac, K KOJIOHi3aTOPCBKMIM i
MOPCBKUI Hapoy, iHIKiVII BOJIOAUIN HOTYKHUM (PJIOTOM, KUV YIIPOAOBX CTOJITE, aX 10
CTaHOBJIEHHS eJUIIHCBKOI MOPCBKOI MOI'YTHOCTI, JIOMiHYBaB Ha Mopsix, 3a0e3leuyBaB TaM
OesreKky, HeOOXiIHY ISl YCIHIIITHOTO PO3BUTKY MOPCBKOI TOpribii. 3a jiereHporo, Minoc,
dinikinicekmit nap Kpury, moksias kpait mipaTcTBy.

KorstonizamninHa gisuibHICTb (iHIKINIIIB Bpakae: IXHi KosIoHil 3Haxomyucs B CuLiniii,
lasprit, Icrmamii, TliBaiunin Adpwuri, ax o bpuranii Ta y30epexoks 3axigHol Adpuki.
Hamsaxomsimoro 3 Hux 6ys Kapdaren, sacHoBaruit y 846 p. mo H. e. DiHIKiNIIi Takox
KOHTPOJIIOBa/IN y30epexcksa YepBoHOro Mops.

ITnoma inikincekol TepuTopil (HepKasu) Oysia HEBEJIMKOIO, a IXHs MOJITUYHA POJIb
3aJIMIlIajIacsl He3HauyHoK. BojgHodYac B eKOHOMIUHIV Ta TOProBesibHiN cdepax diHikini
MaJIvi JOMIHYIOUMI aBTOPUTET 1 BIUIMB. Y MOPChKa Ta CyXO/IiJIbHa TOPIiBiId MK [TaJIeKOK0
Inpiero i Oeperamm ATIIaHTMYHOTO OKeaHy IepeOyBaJla BUK/IIOUHO B IXHIiX pyKax i He Maia
KOHKYPeHTiB. BoHV Hamasmm OapTepHirt TOpTiBili HOBOTO IMITyJIbCY Ta 3HAYHOTO PO3BUTKY,
3ampoBagMBIIV Cpibro AK mwIaTDKHMM 3acib. Ilepemamm iHImMM HapomaMm, 30KpeMa
rpekaM, 3HaHHS €IMIIeTCBKOTO Ta BaBWIOHCHKOIO IVICbMa, aJanTOBaAaHOIO HUMM [0
IIpOCTIIIol popMM, IPWIATHOT 1L KOMePLIil, PiHIKINII BITKpIIM MOXIIMBICTB I 3HAUHO
IIVPIINX TOProBeJIbHMX 3B'sA3KiB. I3 wacom cpibiio meperBopwiocs Ha MOHeTY i3
300pakeHHSIM i HaIllMCOM, CTaJIO 3arJIbHOIIPUIHSATIM 3aCO00M IUIATEXY .

DiHiKiMIli TaKOX ITPaKTMKYBaJIVi TapaHTYBaHHs Ta 3a0e3I1e4eHHs CBOIX TOPIOBeJIbHIIX
BITHOCMH 3a IOIIOMOTrOI0 MDKHapOmHMX morosopis. Hamsimomimmim i3 Hux OyB morosip,
ykiaageHu y X cT. 10 H. e. mapem Tipy Xipamowm i3 CosomMoHOM, Ilapem €BpeiB, IIIO
CTOCYBaBCs TOPTiBJli 3 MiCTUMYHOIO KpaiHoto Odip. 3 ommciB rpelbKMX i pUMCBKIX aBTOPiB
BUIHO, 10 iHiKini Oym MaricTpaMy B MUCTELITBI TJlyMadeHHs JOTOBOPIB Ha CBOIO
KOPWCTb. IXHS XWUTpicTh, IMOBipHO, OyJia 100pe BimoMa: pUMIITHU TITy3JIMBO TOBOPVINA
punica fides (I. T., T. I.-K. - nyniuna Bipnicms), a Tpeku 3HeBaXIMBO 3ragysBain foinikon
synthekai (I. T., T. I.-K. - ¢hinikiiicvki yeoou).

Y BHYTpimHiX BigfHOCMHax MK diHikiicbkmMy mictramu Tipowm, Cigonom, bidiocom
Ta IHIIMMM, a TAKOX Y 3B SI3Kax 3 IXHIMM KOJIOHIsIMIU iCHYBaJIO CBO€pifHe ITy0JliuHe IIpaBo,
dKe, 3BiCHO, He MaJIO CTaTyCy MDKHapoaHOro. BcraHosieHO, I1I0 HaBiTh ITiC/IA 3aBOIOBaHb
accupintsiMu (713 p. mo H. e.), BaBwioHsHaMM (573 p. 10 H. e.) Ta rtepcamu (538 p. 110 H. e.)
11l MiCTa IIPOJIOBXYBa/IM 30MpaTiCs Ha KOHIpecy 11 OOrOBOpeHHs BHYTPIIIHIX IUTaHb. Y
pisHi icropuysi ntepionu Tip i Cimon 3Marasivcs 3a TereMOHiIo.

MopcbKa 171 eKOHOMiYHa MOTYTHICTh (PiHIKIVIIIB, 3 AKMMM I'peKM BXXe TOJi YCIIIITHO
KOHKYpyBaJIi, 3aHenasa B 332 p. go H. e., koym Tip Oys 3aBomosanum OseKkcaHIpoM
Makenoncekm. HososacHosana OrlekcaHppis cTajla HOBMM TOPIOBEJIBHVIM II€HTPOM

CBITY.
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€Bpel TaKOX HajleXXasIy JI0 CeMITChbKMX HapoiB. 2KoeH iHIMiI Hapoa aHTUYHOCTI He
BUSBIISAB  TaKol BUHATKOBOCTI, K BOHM. lld eKCKIIO3MBHICTE IPyHTyBajlacsd Ha
KOCMOTOHIUHIVI JTOKTpMHI iXHBOI peJiril: Ha BigMiHy Bif iHmmMx HapomiB Cxomy, eBpei
CTIOBi/TyBasI MOHOTE{3M. [XxHsI peririst OyJia HaTXHEHHa imeeto cor3y MiX €roBoio - iXHIM
HallioHaJIbHMM borom, Ta vioro oOpaHmMM HapopaoM, ykiamgeHoro Ha ropi CuHam uepes
npopoka Moricest. 3rifHO 3 1i€ro JOKTPUHOIO, €Bpel oTprMasm Bijg bora 6oxecTBeHHy Micito
y CBITi®.

Lis xoHIlemiiisl BM3Ha4Yala AK BHYTPIIIHIN YCTPi OepXXaBy, TaK 1 ii CTOCYHKU 3
iHIIVIMYM HapomaMu, 5Ki, siK Hife Ha Cxozi, lepeOyBaii Mifl BITIMBOM PeJIiriitHIX IIPUIINCIB.
3BifcK IIOXOOWUTH Oe3KOMIIpOMiCHa HEHaBWCTb i IIOCTiVIHa BOpOXKHedYa [0 CYCimHixX
A3VYHULIBKVIX HapOIIiB: aMaJIMKUTSH, MOABITSAH, iIyMelB Ta aMMOHITSH, II0 BBaXKaJIVICs
Boporamu €rosu. BinmosinHo, eBpel He BU3HaBaIV JIOSUTBHOCTI UM JOOPOI Bip¥ y BUKOHAHHI
JOTOBOPIB, 5Ki, 3 IXHBOI TOUKM 30py, He MOIJIM IlepeOyBaTH IIif] CIIUIBHUM 3aXMCTOM SIK
SISVIYHUIIBKMX OOTiB, TaK 1 €TroBM — IXHBOI'0 HAIllOHAJILHOTO bora, 1110 He BM3HaBaB >KOIHVIX
piBHMX co0i. ToMy B IXHiXx 04Yax IIOPYIIIeHHs TaKOIr'o JJOrOBOPY MOIJIO HaBiTh CIIPUIIMATICS
4K TiOHUV BUMHOK. HaBiThb 4KIIO yroam 3 A3vYHULIBKMMM HapoAaMy YKJIaJaJvcs W
HiITBepIKYBaJIVICA YPOUNCTVMY PUTYaJlaMV, K€ pTBOIPUHOIICHHSAMM Ta KJIATBaMU, IXHS
O0OOB’SI3KOBICTh, 3 OIVIANYy Ha BUIe3a3HaUeHy peJIrifiHy KOHIIEMIIlo, 3aJIMIlasiacs
cymHiBHOO?. ITiy MpOM €Bpel po3yMiv JINIIle TUMYACOBUNL CTaH, KU 30epiramm goTw,
JOKM BiH OyB IM BUTiTHWUIL.

3 iHmoro GoOKy, J10BeeHO, 110 €Bpel aX HisfK He Oy BOVMOBHUYMM HapoOIOM, fK,
HaIIpuKIIad, acCUpiniii ym nepcu. Bonm 3asBudart yHUKaIM BIIKPUTUX CYTUYOK, TIKaJIV Bifl
CTpisI piHIKINIIIB i He HaBaXXyBaJIMICS HallalaTy Ha I00pe 030poeHe BiTIChKO, 3a/IMIIAI0UMCh
OCTOPOHB PO3BUTKY BIVICBKOBOI TexHiKM. BomgHodac IxHi MeTomym BefeHHs BitHM Oyim
omHMMM 3 HavpKopcTokimmx!0. Take BapBapCcTBO PO3ITISIAIOCS K CBAIIIEHHUT 00O0B 30K
nepen, borom - BuKOHaHHSA OOXXeCTBEHHOTO BUPOKY. BoHM Bermu BitHM HIOMUTO 3a
OoxecTBEHHVM Haka3oM, BinmosigHo mo 3amosini 3 Kamrm Icyca Hasuua: «Twm Oymemr
BUHMIIYBaTH BCi Hapony, skux ['ocrions, bor TBii1, macts ToOil!».

ITicist emepti CostomoHa (953 p. 110 H. e.) yHiTapHa JepyKaBa JBaHAILISTI €BPETICHKIIX
IUTeMeH posNajiacs Ha [Bi HesaslexHi aepxkasu: I[3painb, skuit y 723 p. go H. e. Oys
3aBOVIOBAaHUI acCUpINISAMI, a VOrO HacelleHHs AenoprosaHe no Hinesii, Ta IOpero 3
€pycammmMoM sk periritHuM 1eHTpoM i CuxemoM (Camapiero) sk croymiero. Y 586 p. go
H. e. IOmero 3aBOVIOBYIOTh BaBWIOHSAHY, ITiCJI YOTO HOUYMHAETHCS S0-pidHe BaBWJIOHCHKE
BUTHAHHS €BpeiB. YHawIJOK 1IbOr0 CaMOCTiVIHe MOJITUYHE XWUTTSA €BPEeriCbKOro Hapomy
PUIIMHVIIOCH.

BaBwionsiHM Ta accupinili TakKoXX HaJleXayI A0 CeMITChbKMX Hapomib. Accupiniii
criepiiry OysIv KOJIOHiCTaMV BaBIWJIOHSIH, ajle 3TOJOM YTBEepAVIINCS SIK CAaMOCTiVIHa JlepKaBa
i HaBiTh migxopwim Baswion, yTBopwBIIM BaBrioHO-AccupilicbKy MOHapXiio. Ixua
KYJIbTypa, IIOAiOHO 10 e€rmIeTchKoi, IlepeOyBasla Ha gy>ke BUCOKOMY PiBHI, a icTopid cdrae
3000 p. o H. e. IIpoTe, Ha BiIMiHYy Bifl €rUIITSH, BOHM OYyJI1 BKpayl BOMIOBHUYVIMM, OCOOJIMBO

8 Vezi Biblia in traducerea germani a lui Martin Luther, Exod. 24: «Moses kam und erzihlte dem Volke alle Worte
des Herrn und alle Rechte. — Sehet! das ist das Blut des Bundes, den der Herr mit euch machte, Uiber alle diese Worte».

% In sens contrar Cybichowski, op. cit., pag. 25.

10 vezi Heffter. op. cit., t. I, pag. 188: Die Grenzlinien zwischen verriterischem Morde und ehrlicher Bekimpfung
des Feindes blieben bei den Israeliten durch religiosen Fanatismus verdunkelt, daher Lobpreisungen
verabscheuungswiirdiger Mordtaten sogar in der heiligen Schrift nicht auffallen kénnen.

1 Dupi cucerirea cetiteniei amonite Raba, regele David a scos populatia din oras, a pus-o sub ferestree si pe cuie
si a ars-o in caramidarii.
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accuUpinili, gKi CBOro 4acy HaBiThb 3aBOIOBaJII €ruIier. Ixuint BromB Ha CyCimHi Hapoau
Apasii Ta Cupii, o niepebyBasu mif, IXHIM TaHyBaHHSM, OyB HaI3BMYalTHO CVYUTBHVIM.

Tumosum mrg HMX MeTomoMm Oysia Oemoprallisi HaceJleHHs MiIKOpeHMX KpalH y
BijJTaJIeHi perioHM Ta KOJIOHI3allist X TepuTopin. Bimomo HebaraTo Hapois, sKi 0 y Takin
Mipi, K acCUpiriLli, 3JI0BXMBaJIV IIPaBOM CIWJIBHIIIIOTO. IxHi MeTOmM BemeHHS BivHM Oy
OIHVMM 3 HaVDKOPCTOKIIINX, i, He3Ba)Katouy Ha BYCOKUV PiBeHb KyJIBTYypPW, BOHW 3aBXIU
saymMIanicsa Bapapamin'?2. BooHouac came Accupid cTBOpwiIa IeplIlly B iCTOpil JIFofcTBa
CBITOBY iMmepiio, III0 NpuAyIIIa He3aJIe)XHICTh PisHMX CycigHix Aepxas y Main Asii,
00’ eTHABIIN 1X Y MOTYTHIO MOHApPXifo.

3 omIAmy Ha CHUIbHE eTHIYHe ITOXO/DKeHHs BaBWJIOHSIH Ta acCUPINIIiB, He JVBHO, 1110
Bi/l, caMOro II04aTKy MiXX oOoMa meprKaBaMy BUHMKIIM YVCJIeHHI B3aeMMHN. Bimomui psn
KOHBEHIIIN IIIOA0 AesliMiTaril KopaoHiB. PisHOMaHITHI KJIMHOINMCHI 3rafKy HagaloTh HaM
uyMasIo iHdopMaliil IIpo 11i yroay, HalaBHillla 3 SKux, iMOBipHO, OyJla yKIageHa OJI13bKO
1470 p. no H. e. mix Kapainnmem (Caraindas), mlapem Baswionii, Ta AcypOiibHicicy
(Asurbilnisisu), mapem Accupii'3. Takox Bimomo 1mpo coro3, ykitageHuit B 1400 p. 1o H. e. MixX
Kibkoma cyBepenamu B Cupii. Yci mi yrogm Gymm ocsiaeni mpucsroro. Ix sHagymmicTs
HiATBEPIKYETbCS TUM, IO BOHM Oyyim 3adikcoBaHi Ha ITIMHSHMX Talimdkax, goOpe
30eperucs B gepkaBHMX apxiBax i Bxxe y VIII cT. mo H. e. accupivicbknit Hap 3OiTICHUB 1x
y3arajgbHeHH: [ JOKyMeHTaJIbHOIO IiATBepAKeHHs 3aKOHHOCTi CBOT'O ITpaB/IliHHSL.

MoxHa cTBepXyBaTi, III0 caMe MDK HVMM JIBOMa HaPOH,aMT/I OysIv BCTaHOBJIEHI
HepIi MbKHapOIHI BITHOCUHI. Ix TIOEIHYBaIV He JIVIIe pPOAVHHI 3B’43KM, a 1 IOCUTB TicHI
MOJITUYHI KOHTaKTH. 3rojioM OyJIo 3allo4aTKOBaHO BiIHOCKMHM 3 €IMIITOM Ta iHIIMMU
fepxaBamyt Mastol Asii, IKi IIOCTYIIOBO PO3LIMPIOBAJIVICS 71 OXOIUIIOBAJIN Aefali OiuIbIle
cpep. Lle minTBeprmKyeThCs mOKyMeHTam, yictamy Ha 300 rmasHMX Tabirakax 3 Temns-
elTb-AMapHM, Y SKMX 3TamyloThCsl 3HAVIOMCTBA MDK IIpaBUTeIAIMM LMX KpaiH, oOMiH
rnojapyHKaMy, YKJIaJeHHs CO¥03iB, JUIUIOMAaTIYHI IIeperoBopy, BiAlIpaB/IeHHs ITOC/IaHIIiB,
3BepHEHHS 3 IIPMBOAY KOMIIeHCAIlil 3a HaCWIBHMIIBKI il €rMIIeTChKMX BacasliB OO
acCUpIVICBKMX KYIII[iB, IIpOXaHHA PO IIOBepHEHHs CHaJIIVHWM IIoMepJioro B €rumri
rpoMaggHuHa Kinpy torro.

Yci mi smctm, gk agpecoBaHi dpapaoHaM, TaK 1 HamMcaHi HUMM, CKJIageHi
BaBVJIOHCHKOIO MOBOIO KJIVTHOIIVICOM, IIIO CBITUMTH ITPO iCHYBaHHS AMIUIOMaTUYHOI MOBY,
4Ky, VIMOBipPHO, BUKOPVCTOBYBaJIVI Hapoay 11boro periony CrapogaBHboro Cxomy.

3aporoBanHg HiHesil mepcamm y 606 p. o H. e., a 3romoM, IpUOIM3HO Uepes
MiBCTONITTH, migkopeHHs Bapwiona Kipowm, ocrarouno osHaMeHyBaM Kpax MOHapxil Ta
KiHeIlb acCpO-BaBWIOHCHKOI'O IIaHYBaHHS.

[HIIMVI eximHM Hapoz, Tlepcy, HajleXkas 10 1HII0€BPOIIeVICHKOT pacHl. Ixme KYJIbTypHe
3Ha4ueHH: II0JISiTa€ B TOMY, I1I0 BOHM CTBOPWIN Oap’ep MiX cXigHOO ImBiIi3aliiero Maol
Asii Ta €runTy i BapBapchKuM cBiToM creriB LlenTpasnbHol Asil, cTpyMyBaIvi BTOPIrHEeHHS
KOUOBMX HapoziB, ocobmBo ckidib. Ilepcn, cBoero ueproro, Ha pyiHax Miniricbkoi immiepii
sacHyBaym y VII cT. o H. e. 3a npasitiHH: Kipa cBiTOBy iMIIepiro, sika HepesepIilyBajla HaBiTh
AccupiVicbKy: BOHa OXOIUTIOBasIa He yiviire Beck brmsekunt Cxin, a v €rmrer.

Xoua cepeq iHIIMX CXIAHMX HapOAIB MOXHaA 3HAWTW TEOKPaTUUHY CTPYKTYpPYy
Jep>XKaBy, INIKPIIUIeHY BIUIMBOBVIM JKPELITBOM 1 PeJIirifiHOIO BUHSATKOBICTIO, Y BUIAJKY 3
IepcaMm Il puica Mavbke He cCIIocTepiraerbcs. 30Kpema, Y HMX IIPaKTWYHO BifICyTHI
PeJIriiHO-CaKpaJIbHUI 1LIepeMOHiasl, SKUV CyBOPO AOTPVUMYBAJIVCS 1HII HApOAM Yy CBOIX
MDKAepXaBHMX BimHocuHax. CaMe BuYeHHs pesrii 3apaTycTpw, IO IPYHTYETbCA Ha

12 Maspero, op. cit., pag. 282.
Bwinkler, op. cit., pag. 88.
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GopoTh0i 3i 3710M, yocoOsieHMM ApiMaHOM, MICTUTH €TUYHi ejleMeHTH, sIKi He BJIaCTUBI
peJIirisaM IHIIMX CXiTHMX HapOIiB.

[Tepcu, Oymyun BOVIOBHMYMM HApOIOM, BOSHOYAC BUABIIUIM HaI3BUYAVIHY
TOJIEPAHTHICTh [0 IOKOpeHMX HapoaiB. BoHmM oOMexyBamncs  yIpaBIiHHSAM
3aBOVIOBAHVMM TEPUTOPIsIMU Uepe3 CBOIX caTparliB i 300poM BCTaHOBJIEHOI HaHMHMU, He
11030aBJIAI04 M 11i Hapoay IXHBOI HaIliOHAJIBHOI cCaMOOYTHOCTI. IxHi MeTOMM BerleHHs BiTiHM
Oys 1OBOJI T'yMaHHMMY, a MOAEKYAM HaBiTh JIMIIAPCBKUMMY, IO Pi3KO KOHTPACTyBaJIoO 3
JKOPCTOKICTIO accupiniiB Ta eBpeiB. Bimomo, mo Kip npunvHuB BaBWIOHCbKe BUTHAHHSA
€BpPEIB, MMO3BOJIMBIINM 1M TIOBEPHYTUCS Ha 6aTBKiBH_H/IHy. 3aBovioBaHe HaceJIeHHS He
SHUIIYBaJIV 1 He JIenopTyBajiv. BoHo 3asmimasocst Ha cBOiX 3eMJISIX 1 MOIVIO IPOJOBXKYBaTH
3BUYHE XUTTS Ta JisIbHICTD, 32 YMOBY BU3HaHHs IIePCbKOIr0 IMMaHyBaHH: 1 CIUIaTV JaHVIHN.
Llapi Ilepcii HeomHOpa30BO HaJaBaIVI IIPUTYJIOK I'PEbKMM [ep)KaBHUM [iddaM, SK-OT
®emMicToxity 11 AJKiBiady, i 3ajlydam IO CBOiX JBOPIB I'PelbKMX YUYeHMX, IMCbMeHHVIKIB i
MWTILIB, CTBOPIOBaJIV YMOBU IIJI1 PO3BUTKY IXHiX TaslaHTiB. BomHOdYac Bimowmi 1 Bumagxwy,
KOJIVI IIepCy BIIaBaJIVICS [I0 aKTiB KpavHbOI JKOPCTOKOCTI Ta BapBapCTBa.

[Tepcpka iMmepist mpoicHyBasIa BimHOCHO Hentosro, 6mm3pko 200 pokiB, i posmnartacs min
HaTrckoM OnekcaHnpa Makegoncekoro B IV ct. (331 p. mo H. e.).

ITincymMoByro4M NUTaHHSA MDKHaPOSHVX BITHOCUH CXiTHMX HApOAIB y TaBHUHY, BAPTO
3rajaTyl iHCTUTYIIiO, fKa 3a CBOEIO CYTTIO VI MpVM3HAYeHHAM OyJia BaXKIVBUM eJIeMEeHTOM
30BHIIIHIX 3B’$13KiB - IOCOJIbCTBA. be3 cyMHIiBY, Bci cxifHi mpaBuTesti feseryBajii CBOIX
IOCJIaHIIiB, 1 HeMae€ IIJIcTaB CyYMHIBaTuCd, 10 Il IIOCJIAHIl KOPUCTYBAJIMCA ITIPpaBOM
HeJOTOPKaHHOCTI.

Onnaxk 111 HeOTOPKaHHICTh He IPYHTyBaslacd aHi Ha IpaBOBVX IPUHINMIIAX, aHi Ha
IIPaBOBOMY CBITOITIAL, a pajllle BUIUIMBaJIA 3 JOMIHYHOYOI Ha TOV Yac KOHIIEMIIii, 3rigHO 3
JKOIO BI[IIpaBJIeHHSA IIOCJIAHII PO3LIHIOBAJIOCA $IK aKT IIaHM W IOBaru, gK BUSB
HiAIOPSAKYBAaHHS CyBepeHy, 110 SIKOro 110ro HaacwIam. O0pasuTy nociaHIg o3Hagasio 0
SHEBAXWUTM CaMi KOPOJIBCHKi ITPEpPOTaTMBU I[HOTO IpaBuTessi. VIMOBipHO, KOXHA
IIOCOJIbChKA MicCifl Masla CBOEpPimHMII OOKYMEHT [UIs imeHTMdiKallii, I10Ch Ha KIITaJIT
nacriopra. OauH 3 TaKMX IOKYMeHTIB, JaToBaHuil XV CT. 70 H. e., OyB 3HaMIeHUN cepe]l
Tal4uoK 3 Terrp-e1b- AMapHNL

I HacamKkiHellb, BAPTO 3rajaTy IIe IIPO OAVH iHCTUTYT, 3aCHOBAaHMV Ha PeJIriHMX
3acajmax, AKM IPaKTUKYBaBCs BCiMa JaBHIMM HapogaMy, — TOCTMHHICTb. Oco0ymBo BimoMa
Oys1a mepcpka. Bona reBHO0 Miporo oM’ sIKIITyBajIa CyBOPIiCTh KOPOJIiBCHKOTO 3aKOHY, ajlKe
Jy>XXMHeIlb, SIKUV He HaJjleXXaB [0 PeJIrivHol CHUIBHOTM IpoMalsH, (opMaJIbHO He
IepeOyBaB ITiJ1 3aXMCTOM 3aKOHY. HaTOMicTh TOCTMHHICTE BBaXkaJlacs JIisTHHSAM, CXBaJIeHVIM
Ooramm.

IIpodobrentsa — y HacmynHomy Homepi BUOAHHS.
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REMOTE JUSTICE: ENHANCING ACCESS TO JUSTICE - A COMPARATIVE STUDY
OF EU POLICIES AND UKRAINE’S EXPERIENCE!

The article is devoted to a comprehensive and comparative study of the theoretical and
practical aspects of remote justice - a complex, interdisciplinary concept that inherently
integrates advanced legal doctrines and modern technological solutions. This study aims to
systematically compare, analyze, and evaluate the strategic policies and empirical practices
of implementing remote technologies within the judiciary, with a primary focus on their
ultimate effectiveness in improving and safeguarding access to justice. As a crucial, evolving
component of electronic justice, remote justice involves the strategic deployment of
innovative information and communication technologies to conduct various stages of court
proceedings efficiently, thereby eliminating the traditional requirement for the physical
attendance of participants in the courtroom.

The author rigorously investigated the efficacy of remote court proceedings as a viable
means of guaranteeing uninterrupted access to justice, meticulously taking into account a
wide array of interrelated legal, technical, psychological, and social factors. Furthermore,
the study provides concrete, practical suggestions and actionable recommendations for the
future structural and legislative advancement of this modern form of justice. It was firmly
established that remote court hearings offer numerous tangible benefits, including
significantly increased procedural efficiency, broader geographical accessibility, and
reduced administrative and logistical costs for all parties involved. However, the
widespread adoption of these technologies also poses critical, multifaceted challenges.
These include ensuring robust data confidentiality, improving software quality, preventing
digital exclusion, and maintaining strict compliance with fundamental fair trial guarantees.

Ultimately, it was concluded that the admissibility and procedural validity of
videoconference court sessions must strictly comply with international fair trial standards,
ensuring that technological convenience never compromises human rights or statutory
protections. When properly regulated and securely implemented, remote court proceedings
serve as a highly effective, indispensable means of ensuring continuous access to justice,
public safety, and the timely consideration of legal cases, particularly during emergency
situations or global crises.

Keywords: remote justice, access to justice, e-justice, videoconferencing, fair trial guarantees,
judicial technologies, public safety.
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Ilackap Aypika. [IncTraH1iriHe IpaBOCyAOs: IIOKpaLleHHs JOCTYITY A0 IIPaBOCy A
- HopiBHAJIBHe gocTimKeHHs noiaiTnku €C Ta gocBiny Ykpaiam.

CraTTIO IIpUCBAYeHO KOMIUIEKCHOMY Ta HOPiBHSJIBHOMY TOCIIKEHHIO TeOPeTMYHIX
1 OpaKTUYHMX acIIeKTiB IMCTAHIITHOTO IIPaBOCYAIs - CKIIa[HOT0, MUKIVCIIMIUIIHAPHOTO
IIOHATTS, sIK€ OPraHiuHO IHTerpye IepenoBl IIPaBoOBi JOKTPUHN Ta Cy4YacHl TeXHOJIOTTYHI
pimeHHsA. MeTOI IIbOro HOCHIIKeHHS € CUCTeMaTW4YHe NOPiBHSHHS, aHa/li3 Ta OLiHKa
CTpaTeriyHol TIIOJITUKM Vi eMHIIpUYHOI HPaKTUKM BIPOBaPKeHHS AVCTaHLIVIHMX
TeXHOJIOTIN y Cy[OBY CUCTeMy 3 OCHOBHVM aKIIeHTOM Ha IXHIO KiHIleBy e(eKTMBHICTb y
3a0e3IleueHHi Ta 3aXMCTi JOCTYIY [0 IIpaBOCys. SIK KIIFOYOBUM eJIeMeHT eJIeKTPOHHOIO
MpaBOCyAMdsl, IO TIIOCTITHO PO3BMBAETBCSA, MOUCTAHIIIHE IIPaBOCYA[ds Ileperdadae
CTpaTeriuHe pO3rOpTaHHs IHHOBALIMHMUX iH(POPMAIIiTHO-KOMYHIKAIITHUX TeXHOJIOTIN
11 epeKTMBHOIO IIPpOBeeHHsI Pi3HMX CTafliyl CyJJOBOrO IIpOliecy, IO 103BOJISIE€ YCYHYTHU
TPaAuLIiIHy BUMOIY OOOB'SI3KOBOI (Pi3MUHOI IIPUCYTHOCTI yYacHUMKIB y 3aJli CyJOBMX
3acimaHp.

ABTOp pdeTaJIbHO [JOCHIAVMB edeKTUBHICTh AMCTAHIIMHOIO CYJOYMHCTBA K
KUTTE3IATHOTO 3aco0y rapaHTyBaHH: Oe3IlepepBHOTO JOCTYIIY A0 IIPaBOCYIs, PeTeIbHO
BpaxyBaBIIV IIMPOKNII CIIEKTP B3a€MOIIOB SI3aHVX IIPABOBMX, TEXHIUHMX, IICVIXOJIOTTIHIIX
Ta couliaibHux dakropie. Kpim Toro, y mociimkeHHi cdopMysiboBaHO KOHKpPeTHi
NpaKTUYHI MpPONO3UIIl Ta Mi€Bl peKOMeHalll I IIOJaIBIIOr0 CTPYKTYpPHOIO Ta
3aKOHOJABUOr0 BOCKOHaJIeHHsSI IIi€l cy4acHOI dopmu mpaBocyiasd. byso diTko
BCTaHOBJICHO, IO VCTaHIIIVIHI Cy[0Bl 3acilaHHd MAalOTh YMCJIeHHI BiIYyTHI IlepeBarvi,
30KpeMa CYTTeBe IiIBUIIIeHHs IpollecyajlbHOI e(peKTVBHOCTI, po3IIVpeHHs reorpadiuHol
JOCTYIIHOCTI Ta 3HVDKeHH: aJMiHICTpaTVBHMX i JIOTICTUYHMX BUTPAT U1 BCiX 3a/IyYeHMX
cTopiH. BopgHouac mmpoKe BIPOBa/PKeHHS IIMIX TEXHOJIOTIN IIOPOKY€E CePVO3Hi
OararoacriekTHi BUKIMKM. [lo HUX HasleXXaThb 3a0e3leueHHs Ha/IitHOI KOHiAeHITiMHOCTI
JaHMX, MiHiMi3alis TexHiYHMX 3001B, MiIBUINEHHS SKOCTI IPOTrpaMHOro 3ale3ledyeHHs,
3anobiraHHA  IMQPOBOMYy  BUKIIOUEHHIO Ta  IOOTPMMaHHS  CYBOPMX  BUMOT
dyHIaMeHTaJIbHVIX FapaHTil CIIPaBeJIBOIO CY0BOrO pO3IJIALY.

ABTOopoM Oyt0 3po0OJIEHO BMCHOBOK, IO AOIYCTMMICTh Ta IIpollecyasIbHa
IIPaBOMIipPHICTB CYJIOBMX 3aciflaHb y peXVMi BileOKOH@epeHIIil IOBMHHI YiTKO BilloBigzaTu
MDKHApOAHMM CTaHJapTaM CIPaBeUIMBOrO Cydy, TapaHTyIouy, IO TeXHOJIOIiYHa
3pYYHICTb Hi 3a SIKMX OOCTaBMH He HiBeJIIO€ IIpaBa JIFOOVHM UM 3aKOHOAABUO 3aKpillUleHi
rapaHTil. 3a yMOBM HaJIeXXHOIO peryJII0OBaHH: Ta 0e3[1eYHOro BIIPOBa/KeHHS AVICTaHIliIHe
CYIZOYMHCTBO € BUCOKOedeKTMBHIMM i He3aMiHHIM 3aco00M 3a0e3rneueHHs Oe3lepepBHOrO
AOCTYITy IO IIPaBOCYZs Ta CBOEYACHOTO PO3IVISAY CYIOBUX CIIpaB, OCOOJIMBO B yMOBax
HaJI3BMYAVHVIX CUTYallif, ITI00aIbHMX Kpu3 abo rnepiofis il popc-MaKopHMX 0OCTaBH.

Karouo8i caroBa: oucmanyiine npabocyoos, esexmponre npabocydos, cyoobe sacioanus 6
pexxumi Gideoxonpepenyii, docmyn do npabocyods, eapanmii cnpabedsuboeo cyooboeo po3easidy,
cy0oBi mexHoao02ii, nybaiuHa besnexa.

Introduction. In recent years, technological advancements have changed our lives
forever, and the justice system is no exception. Global trends necessitate making legal
protection accessible not only to urban residents, but also to those who live remotely from
the centers of justice. Today, remote justice is a necessary tool that enables access to justice.
However, remote forms of justice pose complex challenges for ensuring the reliability and
fairness of the judicial process. In this regard, the issue of ensuring fairness and reliability
of the remote justice has become relevant for academic research and legislative initiatives.

Remote court proceedings are one of the revolutionary innovations that have emerged
in the field of justice in recent times. Through video conferencing and other electronic
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communication tools, court hearings and proceedings can be conducted online, regardless
of the territorial location of the participants. This became particularly relevant during the
COVID-19 pandemic and continues to be so during the war in Ukraine, where ensuring the
safety and health of participants in the trial is a priority. Remote court proceedings are a
way of ensuring the functioning of courts in emergency circumstances, continuing the
administration of justice and ensuring access to justice. At the same time, remote court
proceedings are not just a response to current situation but also a new challenge for the
justice system, which requires courts and other interested parties to adapt to new
technologies and develop new approaches to solving legal issues.

The main problems related to remote hearings include, in particular, such issues as
ensuring data confidentiality and protecting information from abuse and unauthorized
access to it, technical problems, software quality, compliance with fair trial guarantees, etc.
Resolving these issues is essential to ensure reliable and effective remote justice and an
important task in ensuring access to justice. The scientific research issue in this area is related
to the fact that the question of using information and communication technologies to
conduct remote court hearings has an interdisciplinary nature, being at the intersection of
law and technology. It is noted that the study of law and information technology is
associated with a contradiction arising from the fact that technology develops rapidly and
encompassing such concepts as internationalization and globalization, while traditional law
usually cannot react quickly to technological progress and is mostly limited by national
borders [6, p. 291]. Undoubtedly, the modern justice cannot exist without innovative
technologies. However, it should be taken into account that they have the potential both to
improve access to justice and to increase inequality. Without sufficient conceptualization,
we risk losing the ability to use the opportunities of legal technologies and to face the
challenges that they generate [22, p. 67].

The purpose of the study is a comparative analysis of the policies and practices of the
use of remote technologies in the judiciary in the European Union and Ukraine to determine
their effectiveness in improving access to justice, taking into account legal, technical, and
social aspects, and to provide practical recommendations for further development of this
form of justice.

The aim of the article is to conduct a comprehensive comparative analysis of the
theoretical frameworks and practical applications of remote justice, examining European
Union policies alongside Ukraine’s unique legal and technological experience to evaluate
their impact on enhancing access to justice.

The methodological framework of the study is based on a combination of general
scientific and specialized legal methods. The comparative-legal method serves as the
primary tool for analyzing and comparing EU judicial policies with Ukraine's legislative
and practical experience in implementing remote justice. The systematic and structural-
functional approaches were applied to explore remote court proceedings as a component of
electronic justice, taking into account legal, technical, and social factors. Additionally, the
formal-legal method was used to interpret procedural codes and fair trial guarantees, while
logical-analytical synthesis allowed for the formulation of practical suggestions aimed at
enhancing access to justice through remote technologies.

Results and Discussion. In the Recommendations of the Council of Europe on e-
democracy, electronic justice is defined as the use of information and communication
technologies (ICT) in the administration of justice by all participants in the process,
improving the quality of judicial services for citizens and businesses. Electronic justice
covers a variety of measures, including the possibility to make online applications to the
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court, the use of electronic means of communication and data exchange between the court
and other participants in the process, access to court information, conducting court hearings
through video conferencing, electronic document management, online access to court
decisions, etc. [19].

Remote justice is defined as a component of electronic justice, that covers the process
of consideration and resolution of court cases using information and communication
technologies without the physical presence of participants in the courtroom (including
judges and court personnel) [25, p. 73]. Remote justice can be seen as an additional step
towards ensuring access to justice, especially in terms of the physical distance of the court
and the reduction of court costs related to court appearances. Improving citizens” access to
justice contributes to increasing the efficiency of the judicial system and the quality of
justice.

The European Commission for the Efficiency of Justice (CEPE]) proposes a
comprehensive understanding of remote hearings as hearings conducted via video
conference - a system that allows simultaneous two-way transmission of image and sound,
thereby providing visual, audio, and verbal interaction during remote hearings [9]. Remote
judiciary means conducting a court session via video conference with the remote
participation of participants in court proceedings.

Online dispute resolution is considered as a form of alternative dispute resolution that
uses ICT and the Internet to simplify and speed up dispute resolution [1]. The use ICT in
the field of justice helps to increase the efficiency and transparency of the judicial process.
However, there is a risk that the complete replacement of the traditional court procedure
with a technological one may limit access to justice for some people, particularly for the
underprivileged or those with limited access to the Internet or insufficient skills in using
electronic technologies. In light of this, the Parliamentary Assembly of the Council of Europe
calls on member states to use new technologies to ensure access to justice, but emphasizes
that they must also guarantee that there are alternative forms of access to justice for
categories of people who are disadvantaged in this regard [10]. This is quite a valid
warning, because not every person has the opportunity and ability to use ICT. For such
cases, the traditional form of judicial proceedings should remain available. Although the
vast majority of people now have access to Internet and search for information, including
legal information, with the help of Internet resources [12], the Court of the European Union
notes that exercising rights may become practically impossible or extremely difficult for
some persons, in particular for those, who do not have access to the Internet, if the
settlement procedure can only be accessed electronically. To ensure equal and non-
discriminatory access to court and justice, states must guarantee the preservation of
traditional forms of justice along with the introduction of new forms that require additional
equipment or qualifications on the part of the person who will use them. At the same time,
when conducting judicial proceedings in a remote mode, it is important to ensure the
effectiveness of judicial protection, which is a general principle of European Union law
arising from the generally accepted constitutional traditions of the member states, which
was enshrined in Articles 6 and 13 of the Convention for the Protection of Human Rights
and Fundamental Freedoms (ECHR), and confirmed by Article 47 of the Charter of
Fundamental Rights of the European Union [8]. It should be noted that the transition to the
practice of conducting procedural actions and court hearings remotely means not so much
technical re-equipment as the creation of an appropriate legal framework that regulates
procedural features and procedural issues, the scope of application of this form of court
hearing and its consolidation in the national procedural legislation [27, p. 120]. In this
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context, the problem of proper legal regulation of remote hearings, taking into account
European and international standards of fair trial, arises. And even if Art. 6 of the ECHR
does not specifically highlight standards or requirements for a trial using technology, such
court sessions, or even proceedings as a whole, must take place in compliance with the
guarantees provided for by the right to a fair trial in the sense of this Convention and the
case law of the European Court of Human Rights (ECtHR).

Remote justice standards are not something new, but a kind of «digital extension» of
already existing, traditional standards of fair trial. It is the right to a fair trial and access to
justice, which are fundamental in democratic societies, can be viewed from a completely
new perspective in the light of developments in artificial intelligence specifically designed
for the judicial system [2, p. 13]. Recent scientific research draws attention to the fact that
unacceptable and inconsistent use of technology may be some of the modern challenges to
the right to a fair trial, as well as old procedural guarantees that are not adapted to modern
processes and services of digital evidence [18].

The ECtHR has addressed the issue of remote justice on several occasions in its
practice. One of such decision is the case of Marcello Viola v. Italy [11] in which the applicant
claimed that he was deprived of the opportunity to follow the proceedings due to the fact
that his participation in the hearing was conducted via videoconference. In his opinion, the
use of this technical means created difficulties for his defense. However, according to the
ECtHR, the applicant's participation in the appeal hearings via videoconference pursued
legitimate purposes under the Convention, namely the protection of public order and the
prevention of crimes [11]. In general, the ECtHR’s position on the admissibility and
legitimacy of the use of technology in judicial proceedings, including the remote
participation of individuals in court proceedings, boils down to the fact that the use of
technology may be acceptable in cases where it ensures the principles of a fair trial and
ensures the equality of arms between the parties. The use of technology can be particularly
useful in cases where the parties cannot attend the court hearing in person due to distance
or other circumstances. In such cases, videoconferencing can allow the parties to be present
in court from a distance.

Regarding the feasibility and effectiveness of remote court proceedings, the
Consultative Council of European Judges notes that the use of video conferences can
facilitate the conduct of court hearings. However, special attention must be paid to the fact
that the use of conference communication does not violate the guaranteed right of
individuals to a fair trial [15]. Thus, the admissibility and effectiveness of remote court
proceedings directly dependent on the degree of ensuring and guaranteeing the applicant's
access to effective procedural guarantees of a fair trial, which must be provided by the state.
When applying remote justice, the possibility of the applicant to exercise effective control
over the conduct of the court process must be taken into account. Therefore, we agree with
the statement that at the current stage of the development of the judiciary, with appropriate
technical modernization of court premises, as well as comprehensive procedural regulation
by the legislator, the implementation of this form of justice is extremely necessary and
justified [27]. Remote consideration of court cases should not be considered in comparison
with the traditional form of court hearings, but only as new opportunities for process
participants, with modern resources. Their use should be aimed at optimizing the
accessibility of justice and judicial information, rather than as a mechanism for changing
traditional principles and procedures of the judiciary.

Considering the widespread use of remote court hearings, the European Commission
for the Efficiency of Justice has developed Guidelines for conducting court proceedings via
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videoconference [9] - an important legal instrument in the field of establishing European
standards in the field of conducting court proceedings in the remote mode. This document
contains a set of measures that should be taken by states and courts to ensure compliance
with the right to a fair trial, which is guaranteed by Art. 6 of the ECHR and the requirements
of the Convention on the protection of individuals in connection with the automated
processing of personal data during court hearings in videoconference format. These
measures aim to ensure compliance with the rights of the parties, including their right to
participate in proceedings and to be heard during remote court hearings. The guidelines
apply to all types of court proceedings and consists of two parts: the first part focuses on the
procedural aspects of all types of court proceedings with a special emphasis on criminal
proceedings, and the second part contains the technical and organizational requirements for
conducting court hearings via videoconference.

Remote justice is an important tool - a response to modern social and legal realities by
allowing court hearings to be conducted virtually, at a distance, without the need for parties
or judges to be physically present in the courtroom.

Remote court hearings conducted using video conferencing technologies and Internet
communication have many advantages. In particular, court hearings in this format
contribute to the reduction of court expenses by avoiding the costs of travel,
accommodation, meals and other expenses associated with the physical presence of the
participants in the court process. Remote justice can make the court system more accessible
to those who have limited travel opportunities, such as people with disabilities or those who
live far from the place where the case is being heard.

Another important advantage of remote court hearings is that they contribute to
increasing the promptness and efficiency of justice. They can reduce the time required to
hear a case because they allow a more efficient use of participants' time. The experienced
conditions of a global pandemic, and now the war in Ukraine, confirm the fact that remote
hearings can reduce the risk of infection with infectious diseases that can spread during
physical contact, promote the safety of the participants in the process, or be the only possible
way to continue court activities in emergency and crisis situations. These advantages have
a significant impact on improving the accessibility of justice and the effectiveness of judicial
protection of the rights, freedoms and interests of individuals.

Despite the existing advantages, conducting court hearings in a remote format also has
its drawbacks, that can affect their effectiveness and the level of trust in the judicial system.
It is noted that while virtual hearings may allow for a hearing that would otherwise be
canceled, it can be argued that virtual hearings do not fully capture the experience of being
physically present in court in the traditional sense. In this regard, research have shown that
virtual technologies worsen the quality of human interaction. Lawyers may find it more
difficult to communicate with or support their clients during video conferences,
communications may be distorted or unclear, technology may malfunction, and
misunderstandings may go unnoticed. Such unwanted gaps can lead to biased judicial
outcome [16, p. 33]. The lack of physical presence of the participants in the case and direct
communication between them can negatively affect their correct perception and
understanding of information, their emotional relationship, accordingly, reduce the
possibility of a fair assessment of the relationship between the parties. However, if we
assume that all communication are divided into two categories: real-time and
asynchronous, then «real-time communication» over computer networks is very similar to
a live conversation [24]. From this point of view, the answer to the question whether the
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combination of «gradual virtualization and the reduction of physical control will not lead
to the decline of individual legal positions» is relevant [9, p. 348].

Conducting remote court hearings can also be complicated by technical problems,
such as Internet connection loss, problems with sound or image that may lead to the
interruption, postponement, or delay of the hearing. The success of a court hearing
conducted using video communication requires a careful selection of technology,
environment, personnel and compliance with the legally prescribed procedure of their use.
These factors work together and none of them should be ignored or considered in isolation.
Researchers note that the characteristics of the remote participant, the reason for their
remote participation and the nature of the remote space from which they appear are key
factors in determining the way in which these components should be configured to achieve
the best results [21, p. 10]. Thus, remote court hearings require a reliable technical base
(computers, web cameras, microphones, fast Internet, special software) and unfortunately,
not all participants in the process have access to the necessary equipment or the skills to use
it properly.

Possible privacy and data protection issues should also not be overlooked. Remote
meetings may be less secure from privacy breaches, especially when using platforms that
may be vulnerable to cyber attacks. Information that will be discussed during the court
session may be intercepted by third parties. Therefore, it is important to ensure the
confidentiality, integrity, and availability of electronic evidence and information, to prevent
unauthorized access to it, and protect data related to court proceedings and process
participants. Adequate and effective legal regulation of data protection issues and
prevention of unauthorized access to confidential information is probably one of the biggest
challenges of modern technogenic society. That is why government authorities, IT
administrators and software developers must ensure not only the protection of the
connection between the device and the network, but also the use of software for processing
digital documents with a high level of security, including encryption of transmitted digital
documents [14, p. 25].

To participate in remote court proceedings, a participant in the process must have
skills in using the latest means of communication (smartphones, computers, laptops,
tablets), basic skills in using software or applications for online communication, etc. This
can be a significant obstacle for individuals who do not possess these skills at an adequate
level, or who do not have such devices at all. This problem is especially acute for
representatives of the older generation or low-income segments of the population. The
Action Group on Access to Justice conducted an comprehensive online survey of Ontario
millennials (aged 18-36) regarding their perceptions of digital justice initiatives and the
accessibility of the legal system. Respondents were asked whether they preferred an in-
person or digital approach to obtaining legal information. Nearly two-thirds (65%) of
millennials preferred to receive legal information in person, while the remaining 34%
preferred to receive it through online applications or websites [12, p. 4]. According to 27%
of respondents, the biggest obstacle to the implementation of digital legal services is
processes that require identification of a person [12, p. 7]. And this despite the fact that the
target group was a generation that is familiar with digital innovations and is ready to easily
perceive the expansion of the spectrum of industries using the latest technologies. That is
why access to legal information should be as easy as possible for both end users and data
processing specialists. Centralized web search interfaces that serve as a «one-stop-shop»
with a graphical interface for accessing legal documents from various authorities, simplify
the search process for users, citizens and lawyers [5, p. 523]. As noted, understanding the
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challenges of remote justice is essential to ensure that lawyers, clients and stakeholders in
court do not experience a smaller, but more simplified court process [20]. The above should
be taken into account by the legislator during the development and improvement of norms
dedicated to the legal regulation of issues related to remote court proceedings.

The analysis of the experience of using remote justice in Ukraine under martial law
indicates that the possibility of administering justice via video conference outside the
courtroom is an optimal alternative for continuing the activities of courts and protecting the
rights of individuals even in extreme conditions associated with the presence of a threat to
the life, health, safety and security of judges and participants in the judicial process. In
wartime, when a person's personal involvement in a court hearing often becomes dangerous
for their life, further expansion of the possibilities of remote proceedings is necessary.
Specialized theoretical studies indicate that the main problems of the use of remote court
hearings in Ukraine are related to the inadequate level of information and technical support
of courts, the lack of a single format for data exchange between automated document
management systems of various instances and specializations, the imperfection of
information protection systems, the shortcomings of information legislation etc [13, p. 164].
In order to solve urgent practical problems, a draft of the Law on Amendments to Certain
Legislative Acts on Digitalization of the Judiciary and Improvement of Writ Proceedings in
Civil Proceedings was developed [26]. This law provides for amendments to the Civil and
Commercial Procedural Codes, the Code of Administrative Proceedings of Ukraine, which
provide for the possibility of conducting remote court proceedings via videoconference
outside the courtroom using the judge’s own technical means. Witnesses, interpreters and
experts will be sworn in remotely as well. The court minute will be kept in electronic form,
and if for some reason it is impossible, the secretary will make written records, and the judge
will use his own technical means for recording. The court decision will be drawn up and
signed only in electronic form using an electronic signature, which will help develop e-
justice and ensure the safety of participants in the court process.

In the implementation and legal regulation of remote court proceedings, it is important
to comply with standards of a fair trial. The main international documents that provide for
minimum standards of a fair hearing and guarantees of access to justice are the International
Covenant on Civil and Political Rights (Article 14), the ECHR (Article 6), the Charter of
Fundamental Rights of the European Union (Article 47). These standards include: equality
before the court and the right to a fair and public hearing by a competent, independent and
impartial court established by law [7, art. 6]; the right to a hearing of case within a reasonable
time [3, art. 6]; the right to an effective means of legal protection before the court and legal
assistance [23, art. 47]; ensuring access to justice and the right to defense; compliance with
the principles of competitiveness and equality of arms; timely delivery of judgments by the
court [17], etc. The introduction of the specified standards into national legislation and
making them mandatory for remote judicial proceedings is a guarantee of optimizing the
accessibility of justice and increasing the efficiency of the judicial system as a whole.

Conclusions. Remote justice is a large-scale legal phenomenon that involves not only
purely technical issues of implementing cutting-edge information and communication
technologies in the activities of courts and justice. The admissibility of videoconference
court sessions is primarily determined by the need to ensure and comply with the
guarantees of the right to a fair trial and effective legal remedies established by the
Convention for the Protection of Human Rights and Fundamental Freedoms. With
appropriate legal regulation, ensuring compliance with the standards of a fair trial, remote
court proceedings are an effective (and sometimes the only possible) means of ensuring
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access to justice in crisis and emergency situations, which can contribute to the fair judicial
protection of individual rights and freedoms.

In modern socio-political conditions and in the context of the creation of a single
European information space, the implementation and development of remote justice can
solve a number of urgent problems, including ensuring accessibility to justice, the safety of
participants in court sessions, and ensure timely consideration of cases. The introduction of
this technology can also contribute to reducing the costs of court proceedings, compliance
with generally recognized standards of justice and increasing the efficiency of the judicial
system. The effectiveness of remote justice depends on the perfection of legal regulation,
and the ability to address logistical, technical, organizational and other issues at the national
level. Proper legal regulation and standardization of remote court hearings will increase
accessibility of justice.

Potential directions for the development of remote justice include expanding the use
of innovative technologies in the process of administering justice, which will reduce court
costs, increase the speed of handling cases, and improve overall access to judicial protection
of individual rights. The further development and expansion of cryptographic technologies
and personal data protection will contribute to the security and confidentiality of
participants in remote court proceedings. States should take measures to strengthen
informational and technical support for judicial authorities and participants in the judicial
process, which will allow them to use remote technologies more effectively and increase
their activity.
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