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ALGORITHMIC DISCRIMINATION AS A THREAT TO DIGITAL HUMAN
RIGHTS: A THEORETICAL AND LEGAL DIMENSION

The article investigates the issues regarding the protection of digital human rights in
the context of the rapid implementation of artificial intelligence systems and automated
decision-making within the public sector. Particular emphasis is placed on the emergence
of a new phenomenon — algorithmic discrimination, which poses a serious threat to the
principle of equality and creates unprecedented challenges for traditional anti-
discrimination mechanisms. Algorithmic discrimination is defined as a latent, unintentional
form of unfair or biased treatment towards an individual or a group of individuals
possessing one or more protected characteristics, which is caused by the functioning of
automated decision-making systems and lies in the large-scale and self-reinforcing
restriction of their rights as a result of processing historically biased source data or applying
neutral proxy variables.

The article identifies and analyses the key characteristics of this phenomenon: the
latent nature and insufficient transparency of the operation of algorithms, which hinder the
detection of biased treatment until the violations acquire a systematic character; the absence
of intent to restrict the rights of a specific individual or group of individuals, as well as the
predominantly indirect nature of algorithmic discrimination; the use of proxy variables,
which have a neutral character but, due to existing historical biases in society, can lead to
unequal treatment; intersectionality or its cross-cutting nature, caused by the combination
of several protected characteristics; a significantly accelerated and large-scale character
compared to the traditional understanding of discrimination, caused by the automation of
decision-making, as well as the "feedback loop", whereby the operation of algorithms
further amplifies the existing unfair treatment of certain protected groups within society.

The article demonstrates that the opacity of algorithms precludes the effective
application of the classical standards for the allocation of the burden of proof under Article
14 of the ECHR, as it deprives the applicant of the tools necessary to establish a causal link
between the source data, algorithmic processes, and discriminatory treatment. The study
also substantiates the necessity of expanding the human rights protection doctrine and
adapting the approaches of the ECtHR, incorporating the concept of "explainable artificial
intelligence", in order to guarantee equitable protection against algorithmic bias.
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JIabuk AHacracis. AJIropuTMidHa IMCKpUMiHaIlisa sIK 3arpo3a OudgpoBuM npaBam
JIIOIVHW: TeOPEeTUKO-IIPaBOBUI BUMIp.

Y cratTi DOoCIiIKy€eThes ITpobiieMaTKa 3aXMUCTy UM POBYIX IIpaB JIFOAVHN B YMOBaX
CTPIMKOTO BOPOBal)KeHHs CHCTEM IITYYHOI'O iHTeJIeKTy Ta aBTOMAaTVU30BaHOI'O IIPUIHATTS
pillleHs y myOsriyHMI ceKTOp. AKIIEHTOBAHO yBary Ha BMHMKHEHHi HOBOIO sBUIA —
aJITOPUTMIYHOI AMCKPUMIHALII, 1110 CTAHOBUTL CEPVO3HY 3arpo3y IIPUHIINILY PiBHOCTI Ta
CTBOpPIOE  OesmperieeHTHI BUKIMKM IS TPaguIliHMX  aHTUIVMCKPVMIHAIIIVHMIX
MexaHi3MiB. CdopMyIIbOBaHO BU3HaYeHHS aJITOPUTMIYHOI IVCKpUMIHALIil SIK IIPVYXOBaHOI,
HeHaBMUCHOT POpMI HeCIIpaBeJIMBOrO Ui yIepeIKeHOTo CTaBIeHHs 10 0cobm abo rpymm
0ci0, sKi BOJIOAIIOTH OFHi€I0 UM KUIPKOMAa 3axMIIEHVMM O3HaKamy, IO CIpUYMHeHa
dpyHKIIIOHYBaHHSAM CMCTeM aBTOMATW30BAaHOIO HPUMHSTTSA pillleHb, $Ka IIOJISITa€E y
MacIITaOHOMy Ta CaMOINICIJIIOBAaHOMY OOMeXeHHi IXHiX IIpaB BHACJIZOK OOpOOKM
iICTOPMYHO yHepemKeHMX BUXIOHMX AaHMX YU 3aCTOCYBaHHA HEUTPaJIbHMX IIPOKCi-
3MiHHUX.

Y craTTi BOKpemsieHO Ta MpoaHaIi30BaHO KJIFOYOBi 03HaKM IIbOTO ABUIIA: JIATEHTHVIV
XapakTep Ta HEOOCTaTHS IIPO30picTh PoOOTM aJIrOPUTMIB, SIKi IIepPeIIKOKAIOTh
BUSIBJIEHHIO YIIePeKeHOTO CTaBJIeHHs, IIOKM IOPYIIeHHs He HaOyaoyThb CrCTeMaTUIHOTrO
XapaKTepy; BiZICYTHICTb YMMCITy Ha OOMeXXeHHs IIpaB KOHKPeTHOI ocoOM 4m rpymu ocib, a
TaKOX IlepeBaXXHO HeIpsIMUI XapaKTep aJIfOPUTMIYHOI OMCKpMMiHAallil; BUKOPVCTaHHSA
IIPOKCI-3MIHHMX, SKI MalOTh HeMTPaJIbHUI XapaKTep, IIpOoTe Yepes iCHYI0Ul B CYCIIJIbCTBI
ICTOpWYHI yIIepeKeHHs MOXYTb IIPU3BOAUTH 10 HEPiBHOI'O CTaBJIeHHS; IHTePpCeKIIIVIHICTh
abo IepexpecHNII XxapaKTep, 3yMOBJIEHUT ITIO€THAHHAIM KUTPKOX 3aXVIIIEeHVX 03HAK; CYTTEBO
NPUINBVAIIEHNII Ta MAacCIITaOHMI XapaKTep IMOPIBHSHO i3 TPagMIiHMM pPO3yMIiHHSIM
AVICKpVIMiHAIIil, 3yMOBJICHWUVI aBTOMaTM3aLli€0 IIPUVIHATTS pillleHb, a TaKOX «3BOPOTHOI
IeTJli», IpU SIKOMYy poOoTa aJIrOPUTMIB Ile OuIbIle MiACWITIOE iCHYIOUy B CYCIIUIBCTBi
HecIIpaBeIVBICTb IIOBOKEHH: 1010 OKPeMMX 3axUILeHX IPYIL

JloBezieHo, 1110 HeIIPO30PiCTh aJIFOPUTMIB YHEMOXJIMBIIIOE epeKTVBHe 3aCTOCyBaHHS
KJIaCMYHMX CTaHIApPTiB IIOKJIaleHHs TAraps J1oKasyBaHH:A 3a crarrero 14 €KIUI, ockibkm
11030aBJIsie 3asiBHMKA iHCTPYMEHTIB /I BCTaHOBJIEHHSI IIPUYMHHO-HACIIIIKOBOTO 3B'S3Ky
MDK BUXIOHVMM JaHVUMM, aJITOPUTMIYHMMM HOpoLecaMy Ta OUCKPMMIiHAIIVTHUM
roBoKeHHsIM. OOIpyHTOBaHO HEOOXimHICTh pO3MIMpeHHs MPaBO3aXVCHOI JOKTPVHN Ta
apanTanii miaxomis €CIUI 3 ypaxyBaHHSM KOHIIEMIIi «IIOSICHIOBAHOTO IIITyYHOTO
iHTeJleKTy» 3aIyIsi TrapaHTyBaHHS CIpaBeyIMBOIO  3axMUCTy Bifl aJITOPUTMIYHOI
yIHepeIKeHOCTI.

KatouoBi caoBa: npaba aodunu, yugpobi npaba, wmyunuil inmesexm, yugpobizayis
MiXKHApoOH020 npaba, €6poneticokuii cyo 3 npab A100UHU, AAL0PUMMIYHA OUCKPUMIHAYLA.

Introduction. Today, the global community faces previously unknown challenges
associated with rapid digitalisation, which has permeated virtually all spheres of social life.
Originating in business and the information technology sector proper, this process has
gradually extended to the public sector, precipitating significant transformations in classical
approaches to public administration and the field of public services. It is also important to
note the large-scale impact of digitalisation on the private life of individuals, their everyday
routines, leisure, and communication with one another. On the one hand, emerging
technologies have significantly simplified the implementation of certain human rights, such
as the right to freedom of expression or the right to access information, the exercise of which
has become easier due to the availability of digital devices and access to the Internet. On the
other hand, human activity in the virtual environment has rendered individuals more
vulnerable in matters concerning the protection of private life, personal data, security,
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equality, and non-discrimination.

Statistics for 2025 demonstrate the exceptionally rapid pace of digitalisation and the
implementation of artificial intelligence technologies. According to data from the Ministry
of Digital Transformation, the overall level of digital literacy among the population of
Ukraine has increased significantly over the past five to six years. In particular, the
percentage of surveyed Ukrainians who have not acquired any digital skills decreased from
15 per cent in 2019 to 4 per cent in 2025. At the same time, the proportion of respondents
possessing basic digital skills grew by 10 per cent over the same period [1].

With regard to the use of artificial intelligence, a study conducted by the Kyiv
International Institute of Sociology produced the following findings: 64 per cent of the
surveyed Ukrainians do not use Al at all (12 per cent of them are entirely unaware of its
existence, whilst 52 per cent are familiar with it but utilise it in neither their professional nor
private lives). Among the 26 per cent of respondents who are aware of and have practically
applied artificial intelligence technologies, only 12 per cent actively integrate them into their
daily lives [21]. Thus, despite the fact that more than 10 per cent of the survey participants
have never heard of the existence of Al, a significant proportion of the population is
currently gradually using it in their work or daily lives.

It is noteworthy that half of the surveyed Ukrainians have, at least once in their lives,
made a decision based on responses generated by an Al assistant [1]. Such statistics appear
rather alarming, particularly where such conclusions affected the exercise of rights,
freedoms, or legitimate interests. In particular, the issue of the use of artificial intelligence
systems in the administration of justice has become quite acute today. For instance, in July
2024, the Superior Court of Cabarrus County (North Carolina, USA) examined the issue of
imposing disciplinary liability on a lawyer who had utilised ChatGPT during the
preparation of procedural documents in a case. In the course of the proceedings, the court
discovered citations and conclusions generated by artificial intelligence, purportedly drawn
from judicial decisions which, at that time, did not exist at all [9]. A similar issue was also
identified in a judgment of the Federal Circuit and Family Court of Australia of August
2024, in which the Court established a breach of the rules of professional ethics by a lawyer,
following which a restriction on the practice of law was imposed upon him. The
aforementioned violation consisted in the fact that the lawyer had submitted to the court a
list of extracts from judicial decisions and precedents in cases similar to the one being heard;
however, this list had been entirely generated by artificial intelligence [3].

Unfortunately, such instances are increasingly encountered in the practice of foreign
courts. Domestic judicial practice has been no exception regarding the delegation by parties
to the proceedings of their duties concerning the formulation of legal conclusions,
arguments, and the substantiation of legal positions, including to Al assistants. For instance,
in the ruling of the Administrative Cassation Court within the Supreme Court of 15 January
2026 in case no. 240/14153/24, the Court pointed to purportedly established legal
conclusions of the Grand Chamber and the Supreme Court, specifying case numbers and
dates of judgments, which had been cited in the cassation appeal lodged by the Main
Directorate of the Pension Fund of Ukraine. The court’s attention was drawn to the fact that
the cited legal conclusions of the Grand Chamber of the Supreme Court corresponded so
closely to the appellant’s position that they appeared implausible. Following a thorough
verification, it transpired that the analysed argumentation was a manifestation of so-called
Al "hallucinations", whereby the system presents generated responses as authentic,
corroborating them with references to fictitious sources [22; 20, c. 4].

The aforementioned examples demonstrate the necessity for the adequate legal
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regulation of the relations arising in connection with open access to artificial intelligence
technologies and their large-scale implementation in the field of public administration. It is
evident that the absence of ethical norms and clear legislative restrictions in this field may
precipitate unjustified interferences with an individual’s private life and the violation of
their fundamental rights. One manifestation of such violations may be identified as
algorithmic discrimination — a recently emerged phenomenon, directly linked to
automated decision-making processes. The present paper endeavours to examine the
concept and characteristic features of algorithmic discrimination, as well as to identify the
key issues precluding its complete elimination.

The objective of the article is a comprehensive theoretical and legal analysis of the
essence and key characteristics of algorithmic discrimination as a novel challenge to digital
human rights in the context of the development of artificial intelligence technologies.

Literature Review. The issue of the impact of automated systems on the
implementation of fundamental human rights and freedoms is the focus of attention for a
broad range of domestic and foreign scholars. The foundational principles for
understanding the hidden nature of algorithms and the '"black box" concept were
established in the works of researchers such as F. Pasquale, C. O’'Neil, and L. Edwards. The
specific features of the transformation of European anti-discrimination law under the
influence of artificial intelligence technologies have been comprehensively examined by F.
Zuiderveen Borgesius, R. Xenidis, and M. Veale. Their works demonstrate the
ineffectiveness of classical human rights protection mechanisms in combating algorithmic
bias. Furthermore, particular attention has been devoted to the issue of algorithmic
discrimination by J. Adams-Prassl, R. Binns, A. Kelly-Lyth, N. Rébé, B. L. Garrett, C. Rudin,
and others.

With regard to domestic scholars, the issue of algorithmic discrimination has been
partially addressed in the works of O. Orlov, Yu. Hurtovyi, S. Karandin, Yu. Tkach, V.
Odnokolov, T. Petrenko, and others.

At the same time, it is essential to note that the overwhelming majority of studies focus
on the technical and ethical aspects of the functioning of artificial intelligence. Meanwhile,
issues concerning the legal nature and distinctive features of algorithmic discrimination
remain insufficiently explored.

Results and Discussion. It is important to note that the phenomenon of algorithmic
discrimination has emerged relatively recently. Nevertheless, contemporary research
demonstrates its significant negative impact on the ability of certain social groups, united
by a particular protected characteristic, to fully realise their fundamental rights and
freedoms on an equal footing with others. Algorithmic discrimination is exceedingly
difficult to identify: often, certain patterns become discernible only when they acquire a
large-scale character. Regrettably, expectations regarding the absolute objectivity of
automated decision-making have proven unfounded. The practice of applying Al systems
has confirmed that algorithms are also susceptible to discrimination. Scholars attribute this
issue to two categories of causes. The first is identified as the fact that algorithmic systems
can inherit bias from a human operator, as source data frequently contain stereotypes, the
under-representation of a particular group, or the intentional provision of incomplete or
erroneous data. The second cause pertains to the operation of the systems themselves, which
may disregard the metrics of small minority groups in order to generate more accurate
results for the overall sample [16, c. 1]. Scholars cite the COMPAS (Correctional Offender
Management Profiling for Alternative Sanctions) software, implemented in certain states of
the United States, as a prominent example of biased treatment. The system is frequently
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accused of bias on the grounds of race and gender, which results in more frequent refusals
of early release from serving a sentence for black individuals compared to white individuals,
as well as for men in comparison to women [14, c. 2]. A study carried out in California in
2021 revealed significant disparities in the treatment of individuals of different races
concerning the provision of mortgage loans. The analysis of the responses, which were
based on underwriting algorithms, demonstrated alarming statistics: prospective borrowers
of colour were refused loans 40 to 80 per cent more frequently than white applicants. A
similar issue was also identified during the monitoring of a programme used by the United
States healthcare system on a commercial basis to determine the morbidity risk within the
population. The primary criterion was financial healthcare expenditure: higher expenditure
indicated a higher morbidity risk. However, the analysis of the practical application of the
respective software revealed a systemic error that significantly underestimated the needs of
African Americans. Their lower medical expenditure was more frequently attributable to
low income, an inferior quality of medical care, and other factors, rather than to a lower
morbidity risk [4]. The aforementioned examples demonstrate the prevalence of the
phenomenon of algorithmic discrimination, which engenders high risks of human rights
violations as a consequence of the use of automated decision-making systems.

In the works of foreign legal scholars, algorithmic discrimination is defined as unfair
or biased treatment towards a group of individuals possessing a certain common
characteristic, caused by the application of artificial intelligence technologies in decision-
making processes [15, c. 3]. At the same time, it should be noted that such an interpretation
is incomplete and fails to fully reflect the legal nature of this phenomenon. In order to better
understand it, we shall first outline the key characteristics of algorithmic discrimination, on
the basis of which we will be able to formulate its most comprehensive definition.

The first characteristic of algorithmic discrimination, which has already been
mentioned above, should be considered its hidden, latent nature. This feature is frequently
elucidated through the term artificial intelligence "black box", which demonstrates the
problem of understanding algorithms and the explainability of the decisions adopted.
Unlike traditional forms of discrimination, where the inequality of treatment or the
unreasonableness of an adopted decision is obvious, algorithmic bias or unfairness is
considerably more difficult to identify. This is associated with the low predictability of
automated decisions: it is often exceedingly difficult or even impossible to foresee the
conclusion the system will reach as a result of processing the source data. In this regard,
theorists distinguish two models of comprehensible artificial intelligence: interpretable and
explainable Al The former entails the provision of clear information regarding the logic of
the algorithms and the decision-making process, that is, precisely which source data are
taken as a basis and how the system for their processing operates. The latter model entails
the explainability of the adopted decision post factum [8, c. 2].

The European Union was among the first to take significant steps towards ensuring
human rights in automated decision-making processes that produce legal effects. Thus, the
General Data Protection Regulation enshrines the vital principle of transparency in the
activities of authorised entities (Recital 39), the right of the data subject to be informed about
the use of automated systems when decisions are made concerning them, the logic involved,
the impact of such decisions, and their possible consequences (Article 15(1)(h)), as well as
the right not to be subject to a decision based solely on automated processing and the right
to challenge it (Article 22) [12]. With the entry into force of the 2024 EU Artificial Intelligence
Act, the ‘right to an explanation of individual decision-making” was established. It provides
an individual, in respect of whom a decision has been taken using 'high-risk' artificial

ISSN 3083-7979



XKypuan Mi>kHapogHoro Ta €BporenicbKoro mpasa, 2026. Bunyck 1

intelligence systems, with the opportunity to request clear and meaningful explanations of
the role of the artificial intelligence system in the decision-making procedure and the main
elements of the decision taken (Art. 86) [13].

It is interesting that such a latent character of algorithmic discrimination gives rise to
significant procedural obstacles in protecting the human right not to be subjected to
discrimination. Indeed, according to the case-law of the European Court of Human Rights,
the burden of proof regarding the existence of discriminatory treatment rests with the
applicant [11, c. 280]. Only in rare cases, when a certain sphere falls within the exclusive
competence of state authorities, or where proving discrimination appears impossible or
excessively difficult, can this burden be shifted to the Government of the State accused of
violating Article 14 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (the Court reached such a conclusion in the cases of Anguelova v. Bulgaria, Cinta
v. Romania, etc.) [6; 7]. The 1950 Convention or the protocols thereto do not explicitly
enshrine a prohibition of algorithmic discrimination, which leads to the conclusion that the
rules of proof established for Article 14 of the ECHR apply. This, in turn, creates legal gaps
in cases where the operator of Al systems themselves cannot explain the logic behind the
operation of the algorithms. The ‘black box” model effectively deprives the applicant of the
opportunity to prove inequality of treatment compared to other persons, as it cannot ensure
the transparency of the causal link between the unfair treatment and a specific protected
characteristic of the individual. In this context, the question arises as to whether the
Strasbourg Court is ready to depart from its traditional approach to proof in order to ensure
and protect individual rights related to the operation of Al systems — a question that
remains open today.

Despite existing international legal guarantees, the ‘black box” problem persists, as in
the operation of most modern automated decision-making systems, the analysis of factual
data constitutes only a part of the respective operation. The other part consists of prediction,
on which individual decisions affecting the exercise of a person's rights and freedoms are
often based [5, c. 224]. Either way, the only component that can realistically be clearly
regulated is the input data. However, even strict control over the content of the inputted
information is not the lever that can eradicate algorithmic discrimination. The input data
may not explicitly contain criteria that cause unequal treatment, but certain structural biases
that have developed historically may be embedded within it [10, c. 3]. This leads us to the
next characteristic feature of algorithmic discrimination, which is the absence of intent to
commit it.

Researchers in this field point out that the most common type of discriminatory
treatment caused by the operation of artificial intelligence is precisely indirect
discrimination. It results from a general state policy implemented without taking into
account the needs or specific characteristics of particular social groups. The relevant
generalised data, which primarily reflect the needs of the dominant category of the
population, become the basis for the operation of algorithms, thereby causing
discriminatory treatment towards minorities. Given that intent is a purely human
characteristic, it would be unfair to define algorithmic discrimination as intentional in every
case. An exception to this rule could only be the deliberate programming of algorithms to
process input data differently depending on a specific characteristic of a person (for
example, sex or racial origin). Evidently, such actions are quite rare and significantly
simplify the procedure of proving discriminatory treatment. However, indirect
discrimination occurs most frequently, driven by historical biases, as previously mentioned,
or by incorrect labelling or imbalanced sampling, which indirectly lead to an unfair decision
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or treatment [2, c. 150]. The lack of transparency in the operation of algorithms only
exacerbates the problems of proving indirect algorithmic discrimination, as the motives for
the decision taken, its grounds, and the actual reasoning and processing that made the
adoption of such a decision possible become unclear.

Another important characteristic of algorithmic discrimination, which is closely
related to the previous one, is the use of proxy variables in the machine learning process.
Thus, in most cases, the operator does not embed specific protected characteristics into the
operation of algorithms, such as social origin, gender, racial or national origin, but uses
criteria that at first glance are completely free from bias. At the same time, a deeper analysis
of the practice of their application may reveal unequal treatment in respect of a certain social
group. Such neutral criteria may relate, for example, to a person’s place of residence, their
postcode, etc., from which their nationality or race can be inferred; career breaks (especially
if they are of approximately the same duration), which may indicate childcare leave (hence,
the data subject is female), and others [19, c. 13]. Thus, the use of proxy variables further
complicates the process of proving discriminatory treatment in the absence of explicit
protected characteristics embedded into the operation of algorithms.

The next feature is the intersectionality of algorithmic discrimination. The current
regulatory framework governing the prohibition of discrimination, at both national and
international levels, focuses on a single protected characteristic. That is to say, when
speaking of unequal treatment, we usually mean sex, skin colour, religious beliefs, political
opinions, or location, etc. In the operation of automated decision-making systems, such an
approach loses its relevance, and existing human rights protection mechanisms are no
longer capable of fully guaranteeing justice for individuals endowed with multiple
protected characteristics. Despite the fact that artificial intelligence technologies are
inherently self-learning, they were nonetheless primarily shaped by humans and reflect
existing social relations, which are complex in nature and cannot be artificially structured
into layers or groups depending on a specific trait. Possessing characteristics such as age,
sex, or skin colour, an individual may become a victim of so-called ‘intersectional’
discrimination, which is based on a combination of several characteristics [17, c. 740]. For
instance, in the judgment of the Grand Chamber of the Court of Justice of the EU of 18 March
2014 in the case "Z v A Government Department, The Board of Management of a
Community School", the Court found no discrimination against a woman with a disability
who was refused maternity leave. Her disability was caused by the absence of a uterus,
which compelled her to resort to surrogacy. Given that the woman was not pregnant, the
CJEU saw no violation in the refusal, separating such characteristics as sex and disability
rather than considering them in combination [18]. In this situation, a profound analysis of
the reasons that led to the inability to become pregnant and give birth to a child was not
carried out; that is, the existence of grounds for refusing to provide social guarantees led
indirectly to such a protected characteristic as the applicant’s disability. Undoubtedly, today
more than ever, there is a timely need to improve the system of legal guarantees and to
detail the regulation of the operation of algorithms in the context of multiple or
intersectional discrimination.

Another characteristic feature of algorithmic discrimination lies in its self-
reinforcement, which is referred to as the ‘feedback loop effect’. This feature demonstrates
structural errors that are embedded into the operation of artificial intelligence systems and
acquire an even greater scale in the course of their operation, leading to the deepening of
existing inequality. A vivid example of such self-justification is the deployment of software
designed to identify areas with a higher crime rate that require stricter control and the
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presence of law enforcement officers. Learning from data obtained from the reports of police
officers who more frequently patrolled areas compactly populated by national minorities or
persons of a different racial or ethnic origin, the system automatically identified these areas
as more dangerous. In the prediction process, it was precisely these areas that were
classified as requiring stricter police supervision. Regardless of the fact that the crime rate
could be approximately the same across all monitored territories, it was precisely the greater
presence of law enforcement authorities that led to more frequent recording of offences in
these specific areas, which once again led to the confirmation of their ‘dangerous’ status [2,
c. 151]. In fact, the feedback loop effect is inherent in discrimination based not on system
errors, but on historical prejudices or stereotypes embedded within it, which are
characteristic of the society of a particular state or region. In other words, where unequal
treatment of members of a particular group already exists, the automation of decision-
making affecting the legal status of an individual further exacerbates this inequality.

Finally, it is worth mentioning such characteristics of algorithmic discrimination as its
scalability and automation. Compared to the bias inherent in a specific individual (for
example, an employer who refuses to employ members of national minorities, persons over
the age of 45, or single mothers), which is predominantly local in nature and affects the
interests of a small number of people, algorithmic injustice can take on a nationwide scale.
This is particularly the case when such biases occur in the operation of algorithms that make
decisions on the granting or denial of social benefits or loans, or within predictive justice,
which is becoming increasingly widespread with the development of information and
communication technologies and artificial intelligence.

Summarising the characteristics outlined above, we have concluded that there is a
need to expand the traditional doctrinal definition of discrimination to fully reflect the legal
nature and specific features of algorithmic discrimination. In view of this, we propose the
following definition. Algorithmic discrimination is a hidden, predominantly unintentional
form of unfair or biased treatment of an individual or a group of persons possessing one or
more protected characteristics, caused by the functioning of automated decision-making
systems, which consists in the large-scale and self-reinforcing restriction of their rights
resulting from the processing of historically biased source data or the application of neutral
proxy variables.

Conclusions. Thus, large-scale digitalisation and the rapid implementation of artificial
intelligence technologies in the fields of public administration, justice, business, and many
other areas have led to the formation of new challenges for international human rights law.
One of these is the phenomenon of algorithmic discrimination, which constitutes biased
treatment of persons possessing protected characteristics as a result of the implementation
of automated decision-making systems. On the basis of the research conducted, a number
of characteristic features have been identified that distinguish it from other types of
discriminatory treatment. These include: a) its hidden and predominantly indirect nature,
due to the insufficient transparency of algorithms programmed to make legally significant
decisions; b) its unintentional nature, demonstrating the absence of intent on the part of
either the software as such or its operator to restrict the rights of a specific social group; c)
the use of neutral proxy variables, which complicates proving the causal link between the
input data and unfair treatment; d) intersectionality, meaning biased treatment of an
individual resulting from a combination of several protected characteristics that lead to
unfair treatment only in their entirety; e) the feedback loop effect of algorithmic
discrimination, in which bias in automated decision-making exacerbates existing social
inequality; f) the automation of processes leading to the occurrence of systemic errors that
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cause discriminatory treatment. The analysis of these features allows for the conclusion
regarding the extreme relevance of the issues under study and the need to improve
international and national regulatory frameworks to ensure the equality of individuals in
the context of the automation of decision-making processes that have legal consequences.
This creates the necessary doctrinal foundation for the development of new standards of
proof and the implementation of the principles of explainable artificial intelligence into
international and domestic human rights practice.
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